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iN THE 
Supreme Court of Appeals of Virginia 
AT RICH1\10ND. 
Record No. 1986 
DANIEL J. BARRY, AD~IINISTRA.TOR OF THE ES-
TATE OF JULIUS G. B.A.RRY, DECEASED, 
Plaintiff in Error, 
versus 
CHARLES E. TYLER, .ADl\tiiNISTRATOR OF THE ES-
TATE OF 1\tiARIA.N SIMl\IS, DECEASED, 
Defendant in Error. 
PETITION FOR WRIT OF ERROR AND SUPERSEDEAS 
To the Honorable Chief Justice and the Associate t!ustices of 
the Supre'lne Court of .Appeals of Virginia: 
Your petitioner, Daniel J. Barry, Administrator of the Es-
tate of Julius G. Barry, deceased, respectfully represents 
unto your Honors that he is aggrieved by a Final Judgment 
Order entered by the Corporation Court of the :City of Alex-
andria, Virg·inia, on the 16th day of November, 1937, whereby 
a .Tudgment was entered against him in the sum of Three 
Thousand Dollars ($3.000.00), in favor of the Defendant in 
Error, on a Notice of 1\iotion. for Judgment, wherein your 
p~titioner was one of the Defendants. 
ThP.re is exhibited herewith a transcript of the record in 
both trials of this case, including the testimony at each trial 
separately, and the instructions asked, and granted, and re-
r 
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fused on each of the separate trials. It appears from said 
record that this Court has jurisdiction. 
The position of the parties in the Lower Court is the re-
verse of which they occupy here. Hereinafter the parties 
will he spoken of as plaintiff and defendant as they appeared 
in the Lower Court. 
The defendant, .Julius G. Barry, died after the first trial 
of this case. and the action was revived in the name of his 
Administrator (R., p. 12). · 
STATEMENT OF THE CASE. 
On the night of January 26, 1936, the defendant's motor 
truck was being driven northward through· the City of Alex-
andria, Virginia, on what is known as the River ·Road, or 
U. S. Route No. 1, heading toward Washington, D. C., with 
Baltimore its destination. 
At about midnight the truck ran out of gasoline. One of 
. the men employed on the truck had walked ahead to a gaso-
line station to ~:et some g:asoline to enable the truck to move 
on. Another attendant was standing near the truck. The 
.roadway at this point is thirty feet wide, perfectly straight 
for more than a mile, and practically level, affording ample 
room for three lanes of traffic. 
Before thP. truck stopped, it had been driven to the extreme 
rig·ht-hand side of the road, so that the right wheels were 
about one foot off the concrete on the gravel shoulder (R., p. 
24). Within a few feet of this side of the road is an iron 
picket fence that enclosP.s thP. Potomac Yards. To the rear 
of the truck and in the direction from which the said truck 
had J?roceeded, the road is· perfectly straig·ht and practically 
level for over a thousand feet (R., p. 119). 
The truck had been standing in this position a 'few minutes, 
and it bore hvo red lights on the upper rear end of the body, 
about eip:ht feet above the roadway (R., pp. 53 and 54). 
WJ1i.le the truck was thus standing, a one-seated automobile, 
occupied by four colored people, and driven by Charles E. 
Tyler, approached from the rear, and crashed into the rear 
end of said truck, which resulted in 'the death of Marian 
Simms and another passenger. The night was dark, but it 
was not raining; the roadway was dry, and there was prac-
tically no traffic at the time of the collision; and for some 
minutes prior tl1ereto, there was no traffic going in either di-
rection, except the vehicles which figured in the collision (R., 
p. 22). . 
The driver of the car and his wife, who are the only sur-
vivors, testified· that they were proceeding about thirty to 
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thirty-five miles per hour on their right-hand side of the road, 
while they were both looking ahead for traffic saying nothing 
about their headlights. They both said that they saw nothing 
except a ''big blur", which appeared before them suddenly, 
when they were so close to what later turned out to be the 
truck, that they could not avoid it; that the driver drO.ve 
sharply to his left in an effort to avoid the truck, but could not 
n1iss it (R., p. 22). 
At the first trial the driver of the car made no statement 
as to whether his headlights were burning, or, if so, how 
brightly. At the second trial, he testified that the lights on 
his car were burning, but he did not know how brightly (R., 
p. 93). 
There is no dispute as to the facts. The defendant put on 
no testimony, but instead he made a motion to strike the evi-
dence of the plaintiff, and stood upon his motion. 
The case has been tried twice, before two separate juries, 
the first time· on May 25th, 1937, which resulted in a verdict 
for the defendant, and this verdict was set aside by the 
Court on the ground that the defendant's Instruction "E", 
granted for the defendant in the Lower ·Court, was not sup~ 
ported by the evidence ( R., p. 11). The second trial was had 
before another jury on the 16th day of November, 1937, which 
resulted in a verdict for the plaintiff, because of which ver-
dict and Final Order affirmin~ said verdict this Petition is 
presented. 
ASSIGNl\fENTS OF ERROR. 
1. The Court errP.d in setting aside the verdict of the jury 
rmtdered on May 25th, 1937. 
2. The Court ei'red in overruling defendant's Motion to 
Strike at thP. conclusion of the plaintiff's testimony on the 
serond trial. 
3. The Court erred in refusing to set aside the verdict ren-
dered by the jury on November 16th, 1937. 
4. The Court erred in refusing to enter up Final J udg-
ment for the defendant on the verdict rendered at the first 
trial. 
ARG Ul\IIENT. 
In this case the rule of decision ado-pted by this :Court where 
there has been more than one trial in the Lower Court is as 
follows: 
( 
''If the ver.dict is set aside for some other reason (because 
it is contrary to the evidence) or if no Final Judgment has 
\. 
' 
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been entered under Section. 6251 of the Code of Virginia, and 
in either case, a new trial has been awarded, we have adopted 
as a rule of practice what was formerly provided by Section 
3484 of the Code of 1887, that when there have been two trials 
in the Lower Court, we will look first to the evidence and 
pr-oceedings on the first trial, and if we discover that the 
Court erred in setting· aside the verdict on that trial, we will 
set aside and annul the proceedings subsequent to said ver-
dict and enter Judgment here.'' 
Ho.q,q v. Plant, 145 Virginia 175. 
Clark v. H~tgo, 130 Virginia 99. 
Therefore. it is conceived that in this case all proceedings 
subsequent to the verdict of the jury at the trial of ~lay 25th,. 
1937, arP. null and void, unless this Court finds that the ver-
dict of the said first trial was properly set aside. The only 
ground assigned for the setting I aside of the :fir~t verdict was 
that the Court erred in granting the defendant's Instruction 
"E ", because there was no evidence to support it (R., p. 11). 
Now, let us see what defendant's Instruction "E" was: 
''The Court instructs the jury that the law requires all 
vehicles traveling· upon the highways of this State to be 
equipped with and to have burning at night two driving head-
lights sufficient to render clearly discernible a person or ob-
ject at least two hundred feet ahead; and if you believe that 
the driver of the car in which the plaintiff's decedent was 
riding was being· driven at a time when the vehicle was not 
equipped with such lig·hts, and at a time when said lights 
were not burning, and that such' failure was the sole proxi-
mate cause of the accident, you must find for the defendant." 
(R., p ...... ) . 
This instruction is based upon Section 2154, Subsection 142, 
which prescribes what kind of lights a vehicle n1ust have when 
driving upon the highway at nig·ht, and how brightly such 
lights must be burning. 
DEFENDANT'S INSTR.UCTION "E" WAS SUP-
. PORTED BY THE EVIDEN.CE. 
It cannot be succP.ssfully contended that this Instruction 
does not clearly and properly state the law in appropriate 
cases. The only quP.stion we are confronted with is whether 
there was evidence sufficient to support it. 
As will appear from a stateJnent of the case, the collision 
occurred between a car drivP.n by the plaintiff and the dc~­
fendant 's truck. The defendant's truck was to its extreme 
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right-hand side, partially off the hard-surfaced highway, 
leaving free and unobstructed more than twenty feet of hard-
surfaced highway. The road was perfectly straight in both 
directions. It was straight for more than one thousand feet 
before the car reached the point where the truck was parked. 
The night was dark, but there was no fog, s·moke, or other 
atmospheric condition to interfere with lights (R., p. 20). 
ThP- driver of the car and his wife both testified that they were 
looking ahead, watching the road for traffic (R., p. 21). It is 
indisputable that the truck was there; that it had two red 
~ing to its rear, as required by Section 2154, Sub-
section 145, Code of Virginia. 
Therefore, the undisputed physical facts are that the driver 
of the car in which the plaintiff's decedent was riding could 
have and would have seen the truck as it stood on the high-
way, if the driver had been keeping proper lookout ahead, or 
if he had had such lights as the la'v requires all vehicles op-
erating upon the highway to have at night. 
In viP.w of the physical facts, concerning· which there can 
be no dispute, it follows that the jury had a perfect right to 
believe, and did believe, that one of two things occurred: 
1. That the driver of the car was not keeping a proper 
lookout ahP.ad. The Court instructed the jury as to this fea-
. ture of the evidence, by defendant's Instruction "F'' (R., 
p. 70). 
2. That the car was not equipped with sufficient lights to 
1nake the truck standing on the highway in front of it dis-
cernible at least two hundred feet ahead. (Defendant's In-
Rtruction ''E''. R., p. 70). 
The Court had the same right to grant defendant's Instruc-
tion "E'' as it did to grant defendant's Instruction "F", and 
they are both based upon inescapable inferences of fact, flow-
ing from the undisputed physical situation existing at the time 
of the accident. 
The truck was standin~· still where it had a right to be; 
the drivP.r of the car said that he was looking ahead, but that 
he did not see the truck at all, but that he did see a "big blur" 
when he 'vas only within a few feet of striking it. What 
stronger evidence could be furnished of the fact that the 
driver of the car either was not looking where he was going, 
or could not have seen if he had looked? If he were not look-
ing where he 'vas going, he violated the law as set up in de-
fendant's Instruction "F". If he could not see after he had 
looked, then he was violating the law as set up in defendant's 
Instruction "E". The argument that, because no witnesses 
had actually testified as to whether his lights were burning 
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with sufficient brightness or not, does not sound reasonable. 
The most compelling facts in any"'case are those that are to 
be inferred from undisputed physical facts and surroundings. 
~rhe Court's staten1ent in Instruction "E" is an accurate and 
precise stateme;nt of the law as it applied to the situation at 
the trial, and it is inconceivable how the lower Court could 
reach the decision that it did, particularly in view of the 
facts as the n~cord discloses; that at the second trial, where 
the evidence was identical, the Court granted defendant's 
Instruction "E-2" (R., p. 134), which states the identieal 
proposition of law and has application to the identical facts 
as in the first trial. The Court was wrong one time or the 
other. 
The case of Richmond v. Poore, 109 Virginia 313, deals 
with a similar situation. In that case the City of Richmond 
was being suedfor negligence in failing to use due and proper 
care and caution to place and erect sufficient barriers around 
or on the sides of a ditch or excavation, which had been dug 
across the sidewalk of one of the streets of the City of Rich-
mond, and to place a sufficient number of lights at night near 
said ditch or excavation, so as to give warning to pm·sons 
of said excavation and to prevent them, and plaintiff in par-
ticular, from fallin~: into the same. The testimony of the 
witnesses for the plaintiff tended to prove that, at the time 
that the plaintiff can1e along, some 45 minutes after the con-
struction gang· had quit work, that there were no barriers 
around the excavation, and there were no lights marking the 
same. The testimony of the witnesses for the City tended to 
prove that, when the gang quit work at 5 :30 in the evening, 
they erected certain barriers and barricades across the side-
walk and left certain lights burning, visible from both direc-
tions, to warn ·pedestrians. There was no testimony offered 
to show that, between the time the :City's construction gang 
·had ceased work and the time that the plaintiff came along 
and fell into the excavation, any person had removed or 
tampered with the barriers or the lights. At the first trial 
of that case, however, the Court was asked by the City to 
give, and did give, an instruction to the jury containing this 
language : ''Even though the lamps were afterwards ex-
tinguished, and had been removed from their positions at the 
time when the accident happened, unless it appears from 
thA evidence that the City of Richmond, through its officers 
and agents, knew, or ought to have known by the exercise of 
ordinary care, of such removal and extinguishment in time to 
replace or relight the said lamps before the accident hap-
pened • * * ''. 
At the first trial of this casA, when this instruction was 
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given, there was a verdict for the defendant. Upon the plain-
tiff's motion to set aside, assigning as error the misdirootion 
of the jury in giving· the instruction aboye quoted, on the 
ground that there was no evidence to support it, the lower 
Court set· aside the verdict and awarded a new trial. At the 
·second trial there was a verdict for the plaintiff in the sum 
of Three Thousand ($3,000.00) Dollars (exactly as in this 
case). On appeal to this Court, it was held that, although 
there was no direct testimony of any witness tending to show 
that the lights had been removed or extinguished, by some 
1Je1·son, without the knowledge of the authorities of the City 
of Richmond, yet this was a fact which could fairly be inferred 
from the proven situation. The Court reversed the Lower 
Court and reinstated the first verdict in favor of the defend-
ant . 
• T ust so is the case· at Bar. There is no direct testimony 
that the driver of the plaintiff's car did not have burning 
headlig·hts required by law, yet the jury must try to reconcile 
the evidence, if possible, and in doing so could reach no other 
conclusion than that the driver of the -plaintiff's car either was 
not looking ahead so that he could observe the defendant's 
truck. or, if looking ahead, did not have the proper lights on 
his car to show up the presence of the truck in time for him 
to avoid strikin~: it. 
It iF: particularly 'significant that the Court gave defend-
ant's Instruction "F", \Vhich states the law regarding the 
keeping of a proper lookout ahead, although there was no 
dirPct -testimony that the driver of the car had failed in that 
regard. In fact, the driver of the car definitely testified that 
he was looking ahead for traffic (R., p. 21). The ·Court wa~ 
entirely rig·ht in granting Instruction '' F,'' and it was entirely 
rig·ht in granting defendant's Instruction "E". 
It is, therefore, respectfully submitted that the Court erred 
in ~etting aside the verdict of the jury rendered in favor of 
the defendants at the May, 1937, trial. 
THE EVIDENCE WAS NOT SUFFICIENT TO S.UPPORT 
A VERDICT FOR THE PLAINTIFF. 
The policy of the law is to provide all litigants ONE FAIR 
TRIAL. Having had one fair trial, the full purpose of the 
law has been accomplished. An examination· of the record 
and the testimony of witnesses clearly shows that the evi-
dence was fairly submitted to a fair and impartial jury. The 
jury resolved all questions in favor of the defendant. It is 
hard to understand how defendant's Instruction "E" could 
havfl been considered prejudicial error under any of the cir-
cuntstances, considering the undisputed evidence in the case. 
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The plaintiff undertook to recover for the following alleged 
'·iolations of the traffic laws: 
1. That the defendant's truck interfered with, impeded, 
and rendered dangerous the traffic upon a highway (Section 
2154, Subsection 133, Code of Virginia). Upon proper in-
structions of. the Court, the jury found that the defendant's 
truck did not unlawfully interfere with, impede, or render 
dangerous the traffic. 
2. That the defendant's truck was not properly lighted, 
because there was evidence that the ''tail-light'' was not burn-
ing at the time of the accident. The Legislature of Virginia 
has prescribed separate lig·ht requirements for moving ve-
hicles and standing vehicles in the nighttime. Section 2154, 
Subsection 141, of the Code of Virginia provides ''every ve-
hicle operated or moved upon a highway'' shall carry a ''tail-
light". Section 2154, Subsection 145, of the Code of Vir-
ginia provides that "whenever a vehicle is parked or stoppe(l 
upon a highway" there shall be displayed upon said vehicle 
- one or more lamps, projecting a red light visible under nor-
mal atmospheric conditions from a distance of 300 feet to 
the rear. It is undisputed that the truck in this case was 
parked or stopped and not moving or being operated. It 
is also undisputed that the truck bore two red lights on its 
rear end. There is no evidence as to the distance from which 
these lights were visible. The plaintiff failed to carry the 
burden imposed upon him by law, that of proving that the de-
fendant had failed in this reg·ard. Certainly the burden is 
upon the plaintiff, and, obviously, if the plaintiff failed to 
prove the distance from which these lights ·were visible, no 
charge of negligence in that regard was sustained. 
These two grounds were the basis upon which the plaintiff 
sought to recover. His evidence did not tend to prove any 
other act of negligence. The evidence did not sustain the 
allegations of either one of the two above allegations. There-
fore, the Court had no right to set aside the verdict and grant 
a new trial, even if it conceived that the gTanting of defend-
ant's Instruction '' E'' were erroneous, because, upon the 
facts as we have them, there could not be a verdict for the 
plaintiff. 
From the above discussion, it necessarily follows that, even 
after the -Court's error in setting aside the first jury verdict, 
it should, upon the second trial, have sustained defendant's 
motion to strike. It, therefore, necessarily follows that the 
Court erred in refusin~ to set aside the verdict rendered by 
the second jury, and should have entered up ·Final Judgment 
for the defendant. 
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WHEREFORE, your Petitioner prays that he may be 
awarded a Writ of Error and Supersedeas, and that the ver-
dict rendered on the 16th day of November, 1937, may be set. 
aside and the verdict rendered on the 25th day of May, 1937, 
be reinstated. 
And he will ever pray, etc. 
DANIEL J. B.ARRY, 
Administrator of the Estate of Julius 
G. Barry, Deceased. 
By: CHARLES HENRY SMITH, 
Attorney for the Plaintiff in Error. 
CHARLES HENRY SMITH, 
Attorney for Petitioner. 
I. Charles Henry Smith, an Attorney practicing in the· Su-
preme Court of Appeals of Virginia, do hereby certiff that, 
in my opinion, the Judgment complained of in this case should 
be reviewed and reversed. 
CHARLES HENRY SMITH. 
Counsel for the Petitioner prays that he may be permitted 
to state orally his reasons for asking that the Judgment of 
the trial Court be reversed. 
CHARLES HENRY SMITH. 
We, J. Randall Caton and J. Barton Phillips, Attorneys 
for the defendant in error, Charles E. Tyler, Administrator 
of thP. Estate of l\1arian Simms, deceased, do hereby certify 
that a copy of the above Petition was delivered into our hands 
on the 12th .day· of January. 1938. 
Given under our hands this 12th day of January, 1938. 
J. RANDALL :CATON and 
J. BARTON PHILLIPS, 
Attorneys for the Defendant in Error. 
Received January 13, 1938. 
M. B. WATTS, Clerk. 
March 1, 1938. Writ of error and supersedeas awarded 
by the court. No bond required. 
M.B.W. 
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RECORD 
VIRGINIA: 
In the Corporation Court of the City of Alexandria. 
Charles E. Tyler, Administrator of the Estate of Marian 
Simms, Deceased, Plaintiff, · 
v. 
Julius G. Barry, Jennie Barry, and J. Daniel Barry, Part-
ners, trading· and doing business as J. Barry and Son, De-
fendants. 
NlOTIOE OF MOTION FOR JUDGl\IENT. 
Be It Remembered That Heretofore, To-wit: .At the Cor-
poration Court of the City of Alexandria, Virginia, in the 
Courthouse thereof, in the Clerk's Office of the said Court, 
on Tuesday the 19th day of January, 1937, the following No-
tice of Motion for Judgment was received and filed: 
NOTICE OF MOTION FOR JUDGMENT. 
To : Julius G. Barry, Jennie Bar.ry, and J. Daniel Barry, 
1630 Cole Street, 
Baltimore, l\{aryland. 
You and each of you are hereby notified that on the 8th day 
of February, 1937, at 10:00 o'clock A. M., ot as .soon there-
after as he may be heard, the undersigned, Charles E. Tyler, 
,Administrator of the Estate of Marian Simms, Deceased, will 
move the Corporation Court of the City of Al~xandria, Vir-
ginia, at the Courthouse thereof, in said city, for 
page 2 ~ and on behalf of said estate and· the heirs of said 
decedent for a judgment against you and each of 
you for the sum of :Ten Thousand Dollars ( $10,000.00) for 
damages for the death of the said decedent on the 26th day 
of January, 19'36, as a result of personal injuries received 
by the said decedent on the early morning of January 26, 
1936, while a passenger in an automobile owned and oper-
ated by Charles E. Tyler, which satd automobile collided with 
a truck owned and operated by you and each of yop., ~he de-
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fendants herein, on or about 12 :05 A. M., of J anua1~ 26, 
1936, on the highway between Alexandria, Virginia, and the 
City of Washington, District of Columbia, on what is known 
as the River Road in tl1e City of Alexandria, Vir.ginia, at or 
about a point where Swann Avenue intersects with said River 
Road, and which said sum of Ten Thousand Dollars ($10,-
000.00) is due and owing by you and each of you by reason 
of the following facts, to-wit: 
That on or about January 26, 1936, you and each of you 
in the usual course of your business operated a truck bearing 
Maryland tags, No. CH27480, over the River Road, a high-
way in the City of Alexandria, State of Virginia, which said 
truck was being driven and operated at that time by your 
authority and with your knowledge by one William Cotman, 
your agent and employee; that your agent, servant, and em-
ployee, while driving· and operating said truck, so owned by 
you and each of you, over said highway in said City and pro-
ceeding· in a northerly direction along the right-hand lane 
of said highway, came to a full stop, and while e,he aid 
truck was at a full stop, the said truck was without · ts in 
the rear the.reof and no sig"llal or wa.r•ning was given hat said 
truck unlawfully blocked said highway, as required by law 
in such cases made and provided, and that there 
page 3 } was no proper lookout for traffic proceeding along 
said highway in the right-hand lane thereof; that 
the automobile in which the said decedent was a passenger 
·was proceeding along said River Road in said City in a north-
erly direction and in the right-hand lane thereof at a lawful 
rate of speed, but because the said truck, so owned by you and 
each of you, blocked the .right-hand lane of said highway and 
had no lights on the rear thereof, and becausP. tliere was no 
proper ~ookout to warn traffic proceeding along said highway 
1n the nght-hand lane thereof that the said truek blocked said 
highway, the said automobile in which said decedent was a 
passenger collided with said truck thereby causing the in-
juries from which said decedent died. 
The collision causing the injuries to the decedent from 
which she died was in no way due to any fault, negligence, 
carelessness, or wrong-doing of the said decedent, nor did uhe 
said decedent have any control or authority over the opera-
tion of the car in which she was a passenger, but was merely 
a guest therein at the time of the accident, but the said col-
lision was due directly and proximately to the fault, careless-
ness, and negligence of the said agent, employee, and servant 
of the said defendants in the following among other particu-
lars: 
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1. That it became and was the duty of your employee, serv-
ant, and agent, while driving your said truck for you and 
each of you, and acting within the scope of his employment 
and as employee, servant, and agent along said highway, to 
dr.ive and operate said truck with qrdinary care at all times,. 
having due regard to the use of said highway by others law-
fully thereon, but notwithstanding this duty, the said em-
ployee, servant, and agent neg·ligently failed to 
page 4 ~· drjve and operate said truck with ordinary care and 
failed to maintain a lookout and to use proper care 
and management in the operation of said truck. 
2. That the said truck owned by you and each of yon wa~ 
parked by your said employee on said highway in the right-
hand lane thereof and without any lights on the rear of said 
truck to warn traffic traveling said highway in the sanw di-
rection. 
3. That you and each of you through your agent, servant, 
and employee, being unlawfully parked on said highway and 
blocking the same, failed to keep a lookout for traffic lawfully 
on said road and particularly the automobile in whieh the Raid 
decedent was riding. 
4. That your said employee, having parked the said truck 
unlawfully upon said highway without any lights thereon to 
indicate its presence unlawfully upon said highway, failed 
to give any signal or warning as required by law in such cases 
made and provided and further failed to keep a proper look-
out for traffic proceeding along said highway. 
By reason of the negligence, carelessness, and improper 
c.onduct aforesaid of the said defendants, the said decedent 
was seriously and fatally injured, and as a result of said in-
juries she died in the City of Alexandria, Virginia, January 
26, 1936. 
WHEREFORE, the undersigned Administrator of the said 
Decedent's Estate is entitled to recover damages from the de-
fendants for the death of the said decedent in t'he amount 
herein sued for. 
Given under my hand, this 18th day of January, 1937. 
CHARLES E. TYLER, 
Administrator of the Estate of Marian 
Simms, Deceased. 
By: (Signed) J. RA·NDALL CATON, JR., 
His Attorney. 
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page 5 ~ And at another day, to-wit: 
On Wednesday, the 24th day of M~arch, 1937, the followi-ng 
Plea was received and filed: 
PLEA OF NOT GUILTY. 
The said defendants, by their attorney, come and say that 
they are not guilty, nor any one of them is guilty, of the 
premises in this action laid to their charge in manner and 
form as the plaintiff has compla.i'ned; and of this the said de-
fendants, and each of them put themselves upon the country. 
(Signed) CHARLES HENRY S1viiTH, p. d. 
And at another day, to-wit: 
On Friday, the 30th day of April, 1937, the following Af-
fidavit was received and filed: 
AFFIDAVIT. 
PLEASE T.AKE NOTICE THAT defendants, .Julius 
Barry, Jennie Barry, and J. Daniel Barry, who ar~ sued as 
partners and doing business as J. Barry and Son, in this ac-
tion make the following· affidavit: 
That we, Julius Barry, Jennie Barry, and ,J. Daniel Barry, 
deny that we are in fact partners, do not and never 
page 6 ~ have represented ourselves as partners, and were 
not partners prior to nor subsequent to January 
26, 1936, the date on which this cause of action is alleged to 
have arisen. 
That we, Jenny Barry and J. Daniel Barry, deny that we 
have any interest or any share of ownership in the business, 
and deny that we have any title, right, or interest in the truck 
alleged to have been involved in an accident on or about Janu-
ary 26, 1936, near Alexandria, Virginia, 'vhen an automobile 
· owned and driven by Charles E. Tyler is alleged to have been 
in a collision with the said truck. 
Given under our hand and Seal, in the City of Baltimore, 
this lOth day of March, 1937. 
(Signed) JTJLIU.S G. BARRY, 
(Signed) JE'NNIE M. BARRY, 
(Signed) DANIEL J. BARRY. 
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State of Maryland, 
City of Baltimore, To-wit: 
On this lOth day of 1\farch, 1937, personally appeared be-
fore the undersigned, a Justice of the Peace, in and for t~e 
said City and State, Julius Barry, Jennie Barry, and J. Darnel 
Barry, and 1nade oath that the matters contained herein are 
true. 
Giv~n under my hand and notarial seal, this lOth day of 
1\farch, 1937. · 
H. ROSS BLACK:, JR., (Signed) 
(Seal) Justice of the Peace. 
page 7 ~ And on the same day, to-wit: 
On Friday, the 30th day of April, 1937, the following 
Grounds of Defense were received and filed: 
GROU!NDS OF .l}FJFENSE. 
·Now comes the defendant, Julius G. Barry, and says that 
neither he nor any agent, servant, or employee of his was 
guilty of any act of negligence on or about the 26th day of 
January, 1936, within the City of Alexandria, Virginia, as 
charged in the Notice of Motion filed in this case against him; 
and he specifically denies that either he or any agent, servant, 
employee, or representative of his failed to drive and oper-
ate a motor truck upon and over the streets and highways of 
the City of Alexandria, Virginia, at the time and occasion 
above stated, without using reasonable and ordinary care at 
all times having due reg·ard to the use of said high,vay by 
others lawfully" thereon: 
1. And he specifically states that he, his agent,· servant, 
employee, or representative, at all times maintained a proper 
lookout and used proper care and management in the opera-
tion of said motor truck. 
2. He denies that he, his ag·ent, servant, employee, or rep- · 
resentative parked his motor truck upon any street or high-
way of the ·City of Alexandria, Virginia, without lights on. 
the rear of said truck to warn traffic traveling said highway 
in the same direction, but expre$sly states that at the time it 
became necessary for his ag·ent and servant to park his said 
truck upon the River Road, one of the streets and 
page 8 ~ highways of the City of Alexandria, he drove to the 
extreme right-hand lane thereof, where he had a 
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right to be, and at that time and during all of the said time, 
that the said truck was so parked, it had on the rear of it 
two red lights projecting and visible under normal atmos-
pheric conditions from a distance of three hundred feet to 
the rear, as required by law (Section 2:,;:;1~54-~14..w5""")~.-------
3. He specifically denies that he, his agent, servant, em-
ployee or representative was unlawfully parked on said street 
or highway and failed to keep a proper lookout for traffic 
lawfully on said road, but he expressly states that the said 
motor truck was parked, as stated in Paragraph 2 hereof, as 
l1e had a lawful right to do, and.that there was sufficient and 
adequate room for other traffic lawfully upon the highway to 
proceed without being impeded or interfered with or ren-
dered dangerous by traffic moving in either direction upon 
said highway; that there were at least two traffic lanes re-
maining open, giving ample and adequate room for vehicles 
· to travel lawfully upon said highway in either direction with-
out interference or impediment as aforesaid; and that he did 
not fail to keep such lookout as is required by law. 
4. He specifically denies that he, his agent, servant, em-
ployee, or representative parked said truck unlawfully upon 
said highway without any lights thereon to indicate its pres-
ence, or that he failed to give all required and lawful signals 
and to keep an proper lookout for traffic, as provided by law, 
and expressly states, as is hereinbefore stated, that his truck 
was lawfully parked upon said highway, and that all 
page 9 ~ lights required by law were projecting and showing 
on said vehicle, which were plainly visible under 
normal atmospheric conditions from a distance of at least 
three hundred feet from said vehicle . 
.And this defendant further states that he used all reason-
able care and caution, as is required by law, for the proper 
and adequate protection of all persons lawfully upon said 
l1ighway. 
And that the injury complained of in this cause is the sole 
and proximate result of the negligence of the driver of the 
automobile in 'vhich the plaintiff's decedent was riding. 
And of this, this defendant puts himself upon the country. 
JULIDS G. BARRY, Defendant. 
By: CHARLES HENRY SMITH, (Signed) 
His Attorney. 
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page 10 ~ .And at another day, to-wit: 
On Tuesday, the 4th day of May, 1937, the following order 
was entered: 
ORDER. 
This day came the parties, by their attorneys, and there-
''f upon came a jury, to-wit: J. ·u. Reardon, C. P. ·Nelson, H. K. 
· Barrett, C. Fletcher Dyson, J. F. Gaines, E. A. Hellmuth, and 
. Maury Gaines, who \vere duly elected, tried and sworn in the 
/ 1 manner prescribed by law to well and truly try the issue 
~ joined, and having partly heard the evidence, the defendants, by Counsel, moved the Court for a mistrial, ·which motion was granted by the Court; whereupon E. A .. Hellmuth, one 
of the jurors, ·was withdrawn, and the jury from rendering a 
verdict were excused ; and this case . is continued . 
.And at another day, to-wit: 
On Monday, the 25th day of May, 1937, the follownig order 
was entered: 
ORDER. 
This day came the parties, in person and by their Counsel, 
J 
and thereupon came a jury, to-wit: Charles E. Kell, Percy 
E. Clift, David Ruge, R. E. Sweeney, J. T. Preston, Jr., A. 
W. Petersilia, and Luther H. Gilliam, who were 1'1 page .11 ~ duly elected, tried, and sworn in the manner pre-l scribed by law to well and truly try the issue 
joined, and after having heard the evidence, arguments of 
J 04 Counsel, and instructions of the Court, retired to their room to consult of their verdict, and after a time returned into , 1 Court and rendered the following verdict, to-wit : ''We, the 't Jury, on the issue joined find for the defendant. J. T. Pres-
t ton, Jr., Form~an.'' 
/"-
) 
Whereupon the plaintiff, by Counsel, moved the Court 
to set aside the verdict of the jury as contrary to the law 
and the evidence; that the jury was erroneously instructed, 
· and the Court erred by restricting the arguments of Coun-
sel for the plaintiff, which n1otion was continued until Thurs-
day morning, June 3rd, 1937, at 10:00 o'clock A. M., for hear-
ing. 
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A.nd at another day, to-wit: 
On Monday, the 12th day of July, 1937, the following order 
was entered: 
ORDER. 
This day came the parties again, by .their attorneys, and 
· the Court, having maturely considered the motion of t~e 
pl&intiff to set aside the verdict of the jury rendered herein 
on May 25th, 1937, which motion was continued for hearing 
1 
until June 3, 1937, is of opinion to and doth sustain said mo-
. , .... 1 tion on the ground that the Court erred in grap.ting the de-
uti) fendant's Instruction "E", because there was no evidence to 
support s&.id Instruction. 
\ page 1~ ~ It is, therefore, AD;JUDGED and ORD·ERED 
~ that the said verdict of the jury heretofore ren-
~ de:ted on 1\iay 25th, 1937, in favor of the defendants be, and the same is hereby set aside, and the plaintiff is granted a new trial. · 
To this ruling of' the Court the defendants, by their attor-
n~y, noted an. ~xception. 
And at another day, to-wit: 
On J\ionday, the 11th. day of October, 1937, the following 
order was entered : 
ORDER. 
This day c~me the parties, by their attorneys, and it ap.,. 
pearing- to the Court, upon the motion of Daniel J. Barry, 
Administrator of the Estate of Julius G. Barry, deceased, 
by his attorney, that, since the order of this Court setting 
aside the verdict of the jury heretofore rendered on Ma,y 
25th, 1937, in favor of the defendant and· granting the plain-
tiff a new trial, the said Julius G. Barry died, and that on Au-
gust 6th, 1937, Daniel J. Barry was appointed and quali:fied 
as Administrator of the Estate of the said Julius G. Barry, 
deceased; that the said ~lotion for Judgment and proceedipgs 
do not abate by the death of the defendant; and it further ap-
pearing from the motion of the said Daniel J. Barry, Ad-
ministr-ator of the Estate of Julius G. Barry, deceased, by 
his ~ttorney, that the said Motion for Judgment should pro-
ceed in his :pame, and no sufficient cause being shown a2'ainst il: . ~ 
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page 13 ~ It is, therefore, ADJUDGED and ORDERE.D 
that the said Motion for Judgment and proceed-
ings do stand revived against the said Daniel J. ~arry, Ad-
ministrator of the Estate of Julius G. Barry, deceased, and 
be in the same condition .they 'vere at the time of the death 
of the said Julius G. Barry. 
And at another day, to-wit: 
.On Wednesday, the 16th day of November, 1937, the follow-
ing order and judgment were entered: 
ORDER. 
This day came the parties, by their attorneys, and there-
upon came a jury, to-wit: Guy B. Evans, Morris Levinson, 
E. F. Ridgeley, Taylor R. Rudd, Ray C. Brehaut, C. Page 
Waller, and Henry Fedder, who were duly elected, tried, and 
sworn in the manner prescribed by law, to well and truly try 
the issue joined, and ·after having fully heard the evidence, 
arg·uments of Counsel, and instructions o£ the Court, retired . 
to their room to consult of a verdict, and after a time re-
turned into Court and rendered the following verdict: To-wit: 
''We, the Jury, on the issue joined find ·for the plaintiff, in 
the sum of Three Thousand Dollars ($3,000.00), the children 
to be the whole recipients. E. G. R-idgeley, Foreman.''· 
Thereupon the defendant, by his attorney, filed a written 
1\fotion to Set Aside the Verdict of the jury on the grounds 
that the verdict was against all of the defendants 
page 14 ~'named in the original1fotion for Judgment despite 
the fact that au affidavit had been filed denying a 
partnership or that the defendants, Jenny Barry and J. 
Daniel Barry, had any title, right, or interest in the truck 
involved in the accident, and further, because the verdict was 
contrary to the law and the evidence; and it appearing to 
the Court from the record that it had been stipulated by the 
attorneys of record that the plaintiff's intestate had died as a 
result of injuries received in an automobile accident by a 
car, driven by Charles T. Tyler, in which she was a passenger, 
and a truck owned by the defendant, Julius G. Barry, and that 
the jury had been so instructed; and the Court having further 
maturely considered the said Motion; 
It is, therefore, ADJUDGED and ORDERED that the said 
motion to set aside the verdict be, and the same is hereby, 
denied, and that the plaintiff do recover of the defendant, the 
said J. :Oaniel Barry, .... t\dministrator of the Estate of Julius 
D .. J. Barry, A.dmr., v. C. E. Tyler, Admr. 19 
G. ~arry, deceased, the sum of Three Thousand Dollars {$3,-
000.00), the amount of the judgment so allowed by the jury 
in their verdict rendered, together with his costs in this be-
half expended. 
I 
To the action of the Court in overruling said Motion, and in 
entering up a judgment, the defendant, by his attorney, ex-
cepted. And a stay of sixty ( 60) days is allowed to permit 
the defendant to petition the Supreme Court of Appeals of 
Virginia for a vVrit of Error. 
And at the same day, to-wit: 
·On 1Vednesday, the 16th day of November, 1937, the fol-
lowing· 1\iotion to Set Aside the Verdict was entererl : 
pag·e 15 ~ . 1\tiOTION. 
Now con1e the defendants and move that the verdict ren-
dered in this case be set aside and the former verdict of the 
jury rendered in this case on the 25th day of May, 1937, be 
reinstated, and the following are the grounds upon which said 
1notion is based: 
1. The verdict of the jury is against all ·of the defendants 
named in the original Notice of ]\fotion, despite the fact that 
all the defendants have :filed their affidavits herein according 
to Section 6126 of the Code of ·Virginia, and that there has 
been no evidence offered to prove that the defendants were 
partners constituting a partnership, as alleged in the original 
Notice of ~fotion, were in anywise connected with the own-
ership of the truck or in any manner were liable for any neg-
ligent act of the truck driver. 
2. That the Court erred in overruling- the defendants' mo-
tion to strike the testin1o'ny offered by the plaintiffs for the 
above reasons, and further, because the evidence does not 
show any negligence against any defendant. 
3. The Court erred in setting aside the verdict rendered 
l>y a jury in this· case on the 25th day of May, 1937, because 
said verdict was set aside on the ground that Instruction '' E '' 
lutd been given without evidence to support it, and in the 
trial of this case where the evidence was practically identical, 
the Court granted Instruction '' E-2' ', which states the same 
proposition of law and is in effect the identical instruction 
as Instruction "E", granted at the former trial of 
page 16 ~ this case. 
4. That the evidence is insufficient to support 
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a~y verdict because the plaintiffs did not prove ~y any tes-
timony or other evidence that the defendants had -y1olated any 
statute or rule of the road constituting negligence, and that 
there was no conflict in the testimony, and that the case wa~ 
improperly submitted to a jury.· 
(Sign~d) CHARLES HENRY Sl\'IITH, p. d. 
page ~ 7 ~ ~n the Corporation Court of Alexandria, Virginia. 
Charles E. Tyler, Adm. Estate of 1\'Iarian Simms, deceased, 
Plaintiff, 
v. 
Julius G. Barry, :Jennie Barry, and Daniel Barry, partners 
trading as J ~ Barry & Son, Defendants. 
In Law. 
Testimony in the above-entitled case was heard before the. 
Honorable, William P. '\Toolls, Judge of the Corporation 
Court of the City of Alexandria, Virginia, in the Corporation 
Court Room on Tuesday, ¥ay 25, 1937, between the hours 
of 10:00 o'clock A. M. and 1:30 o'clock P. M. 
:Present: John Barton Phillips, Esquire, J. Randall Ca-
ton, Esquire, Counsel for Plaintiff; Charles Henry Smith, 
~sq1;1~re, Counsel for Defendants. 
page 18 ~ Mr. Caton: If Your Honor please, I move the 
exclusion of the witnesses. 
Thereupon, the witnesses were sworn and excluded from 
the court room. 
Opening sta,tements were made by Mr. Caton, on behalf 
of t:Qe plaintiff, and Mr. Smith, on behalf of the defendants. 
Mr. Caton: If the Court please, it is stipulated by counsel 
that ~{arian Sin1ms, the plaintiff's intestate in this case, died 
~s t4e result of injuries received by her in the accident on 
the morning of January 26, 1936. 
Mr. Smith : T~a t is agreed to. 
~h~ Court: By agreement of counsel, the death of Marian 
Sim~s ~s the res~lt of this accident, is agreed to. Yon will 
consider that fa~t ~s proven to your satisfaction. 
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Cha1"les E. Tyler. 
Thereupon, 
, · ·CHARLES E. TYLER, 
a witness of lawful age, being first duly sworn, depos~s and 
says as follows : 
DIRECT EXAMINATION. 
By Mr. Caton: 
Q. State your name. 
A. Charles Tyler. 
Q. Where do you live! 
A. 904 Queen Street. 
Q. Alexandria, Virginia. 
A. Yes. 
Q. Where are you employed 7 
PM'e 19 ~ A. ~Ir. Herbert Bryant. 
Q. How long have you been employed theref 
A. Around :five years. · 
Q. In what capacity are you there employed? 
A. Truck driver. 
Q. Have you qualified on the estate of Marian Simms, de-· 
ceased! 
A. Yes, sir. 
Q. Were you the driver of the automobile on the night she 
was injured, and from which injuries she died Y 
A. Yes, sir. 
Q. When did that occur! 
A. On the twenty-sixth of January, 1936. 
Q. What type of car were you driving 7 
A. I was driving a Ford roadster. 
Q. A two-seated or one-seated cart 
A. One-seated. 
Q. Now, on this particular night, from what point did you 
start! · 
A. I started from where I lived, at 904 Queen Street. 
Q. 9047 
A. Queen Street. 
Q. What time did you leave your hornet 
A. It was just a little after twelve. 
. Q. A little after twelve t 
page 20 ~ A. Yes, sir. 
Q. Who was with you 7 
A. My wife, my sister-in-law, and her boy friend. 
Q. How were you sea ted in the car, who was driving Y 
A. I was driving, my wife was next to me, and the boy 
friend and his girl. 
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Q. Was Marian Simms seated in his lap Y 
A. Yes, sir. , 
Q. All right. "\Vhen you left your home, where did you first 
go? 
A. When I left my home I went to the g·asoline station on 
North Washington Street. 
Q. What road did you take 1 
A. After leaving the gasoline station, I came back on the 
boulevaTd across Washington Street on the overhead bridge. 
Q. Where were you going? · . i... . .... J- · -- • 
A. To Washington. ··::;- I.~~n! )j l:"t • 
Q. For what purpose~ · 
A. Carrying Eddie 1fcCullough over to his uncle's. 
Q. All right. Do you remember whether the road was dry 
or wet? 
A. Yes, sir. The road was dry. 
Q. Do you remember what kind of a night it was Y 
A. Yes, sir. It was a cloudy night. 
Q. Cloudy night? 
page 21 ~ A. Yes, sir. 
Q. 'iVas it cloudy at the time of the ac·cident? 
A. Yes, sir. 
Q. All right. Now, tell the jury after you crossed over the 
railroad tracks, you proceeded in what direction then? 
A. North. 
Q. Along what road 1 
A. The river road. 
Q. What side of the road were you on? 
A. The right-hand side of the road. 
Q. All right. After you passed the overhead bridge of the 
Washington and Old Dominion-First, tell the jury about 
where the accident was. . 
A. The accident happened just the next street from the 
overhead bridg·e, -where the Old Dominion crosses over, near 
Swann A venue, around fifty or sixty feet this side of Swann 
Avenue. There's two houses there, and that is where the 
accident happened. 
, Q. How fast were you driving as you 'vere proceeding 
along? 
A. Between thirty and thirty-five miles an hour. 
Q. Why do you say you were driving that fast? 
A. Because I was noticing the speedometer. 
Q. Were you not' looking for traffic at the time you were 
driving? 
A. Yes, sir, at the time I was driving. 
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page 22 ~ A Juror: Did you say you had no speedometer Y 
The Witness: I said I had noticed the speed-
ometer. . . 
Q. As you were proceeding along from the overhead bridge 
to the point where the accident occurred, to your recollection, 
did any traffic pass you going north? 
A. No, sir. 
Q. Did any traffic pass you going south? 
A. No, sir. 
Q. As you proceeded along, did you see any lights on any 
truck in front of you? . 
A. No, sir. 
Q. Tell the jury what happened, and what you first ob-
served. 
A. 'Vhile driving· along River Road going north, just before 
I got to the overhead bridge of the Washington and Old Do-
lninion, there .is a bend to the left. I made the turn to the 
left and straightened out, and as the road straightened out,. -
I drove on the right-hand side of the road. All of a sudden, 
a big· :.blur appeared. There 'vasn't anything to show there 
was anything in front of me. As I turned to the left to avoid 
striking this car, the right-hand side of my car struck the left-
hand side of the truck's rear end. 
Q. vVere any of the passengers thrown out as the result 
of this impact Y 
A. Yes, sir. 
page 23 ~ Q. Who? 
A. JYiarian Simms. 
Q. Where was she thrown Y 
A. Under the truck that was parked on the road. 
Q. After the impact, after your car struck the truck, how 
far did your car go? 
A. lVfy car, after I struck this truck, just about stopped 
parallel with ·this large truck. 
Q. Where did it stop? 
A. Over on the left-hand angle of the road. 
Q .. Opposite the truck f 
A. Opposite the truck. 
Q. Was that opposite any house? 
A. Yes, sir. It was opposite two houses on the left-hand 
side of the road. 
Q. Now, did you see any lights as ·you were driving along; 
did you see any lig·hts, any marker lights, on this truck 7 
A. No, sir. 
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Q. After the· accident happened, what did you do? 
A. Afte~ ~pe accident, I got out of the car and my wife with 
me, and l went in back of the truck and looked, and then I 
noticed two lights on the top, near the top of the truck. 
Q. About how tall was the truck Y 
A. I don't know, sir. The lights, from the ground, were 
ten to twelve feet. 
page 24} Q. What position did the truck occupy on the 
road! 
A. I would say the truck was about a foot over on the 
shoulder of the road. 
Q. About a foot over on the shoulder of the road t 
A. 1Ces, sir. 0 
Q. Were there any lights on the bottom of the truck, at 
the rearY 0 
A. No, sir. 
Q. 1C ou didn't see any after the accident, did you Y 
A. No, sir. . 
Q. Had you seen any before the accident? 
A. No, sir. 
Q. Now, after you took your sister-in-law, or helped to 0 
take her in the house, you came back, did you, to the scene 
of the accident! 
A. Yes, sir. 0 
Q. Did you see the truck driver at the timef 
A. 1Ces, sir. I saw him. 
Q. Did you see anyone else Y 
A. The officer was· there at that time. 
Q. The officer, in the meantime, while you were in the. 
house, had comet 
A. Yes, sir. · 
Q. Do you know the officer's name f 
A. No. It's one of those white cars, a state of-
page 25 } ficer. 
Q. A state officer! 
A. 1C es, sir. 
Q. While he was there, did you make an. examination of the 
truck and lights Y . 
A. 1Ces, sir. He had a flashlight, looking around the car. 
Q. All right. Where did you find McCullough Y 
A. When the ambulance arrived, McCullough was still sit-
ting. in the car. I looked at him and said, ''There is a man 
in th~ car''. They came and saw the fellow in the car and 
got him in the car and put him in the ambulance. ' 
Q. After the accident, who drove you to townY 
L
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A. Officer Pressley. 
Q. Was he the state officer 7 
A. Yes, sir. 
Q. Whom else did he bring 7 
A. My wife. 
Q. He brought you and your wife 7 
A. Yes, sir. · 
Q. Now, Tyler, how old was Marian Simms at the time of 
her death? 
A. She was twenty-eig·ht years old. 
Q. Twenty-eight years old f 
A. Yes, sir. 
Q. Was she employed? 
A. Yes, sir. 
page 26 ~ Q. With whom had she been employed Y 
A. She was working for Mr. Chauncey.· 
Q. Do you know what Mr. Chauncey that is f 
A. He has a store up on King Street, in the nine hundred 
block of l{ing Street. 
Q. How long had she been working for him Y 
A. About two years, a year or two. . 
Q. Do you know what wages she was making? 
A. Eight dollars a week. 
Q. Did she work regularly? 
A. Yes, sir. 
Q. Did she lose much time from her work, or had she lost 
much time in the two years she worked for ~fr. Chauncey? 
A. No, sir. 
Q. What was the condition of her health f 
A. As far as I know, she was in perfect health. 
· Q. How many children were there? 
A. Three. 
Q. What are their names and ages Y 
A. The youngest girl, Anne-Marie, her age--seven, I think; 
Thirza Simms, nine, and l\forris Simms, Junior, eleven. 
Q. What was the name of her husband? 
A. Morris Simms. 
Q. Had she been living with him, or was she living with 
him at the time of the accident? 
page 27 } A. No, sir. 
Mr. Smith: I object. I think that is immaterial. 
Mr. Caton: If the Court please, I think it is quite material. 
If there is an award of damages, the jury has the discretion 
to award the damages entirely to the children if they see fit. 
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I think that statement of fact would justify them in so find-
ing. 
The Court: I expect it is in now. I will overrule you. 
Q. Before working for 1\fr. Chauncey, do you know for 
whom she worked? 
A. Yes, sir. She was working· for a doctor, a dentist, but 
I think he has an office out in Del Ray, a doctor's office, he is 
a dentist. 
Q. Do you know how long she had been working -for him? 
A. No, I don't. 
Q. Was his name Doctor Majorf 
A. Doctor Major, yes, sir. 
Q. After the accident, I understood you to say that you 
came over and saw where the truck, and noticed what lights 
there were. Were there any street lights anywhere near that 
pointY 
A. No, sir. 
Q. Were there any lights ·in Potomac Yards, pr the imme-
diate neighborhood of that? 
A. No, sir. There are lights further up in Potomac Yards 
at the red lights. There are big lights down by 
page 28 ~ the overhead bridge. There isn't any light there. 
1\fr. Caton: That is all. 
CROSS EXAMINATION. 
Bv Mr. Smith: 
.. Q. You say you were driving a Ford roadster. What year 
and what modelf 
A. 1931 Ford roadster. 
Q. 1931 Ford roadster? 
A. Yes. 
Q·. That is a one-seated carY 
A. Yes, sir. 
Q. There were four of you riding in it 1 
A. Yes. 
Q. You and your wife, Eddie 1\fcCulloug·h and your sister-
in-law, who is the real plaintiff in this case, was riding in 
that car on the extreme right-hand side? 
A. Yes, sir. 
Q. Yon had noticed your speedometer 1 
A. Yes. 
Q. When had you noticed your speedometer Y 
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A. About a minute or so before. I always noticed my 
speedometer. . 
· Q. Had you looked at your speedometer between the time 
you passed under the overhead bridge a:nd the accident 7 
-A. No, sir. 
page 29 ~ Q. You hadn't looked at your speedometer be-
tween those two points? ' 
A. No, sir. 
Q. Now, you say something appeared before you like a big 
blur in the road 7 
A. Yes, sir. 
Q. When did that appear before you? 
A. Right after I got right up on this truck. 
Q. How near' were you to the truck 7 
A. I was right on it. I don't know exactly how far from 
· the truck, how close I was, but I was right up on it. I 
couldn't avoid striking it. I tried to turn to my left. 
Q. All right. Will you estimate how far you were from 
it? 
A. I 'vouldn 't say, positive. 
Q. Of course you wouldn't say positive, but you have some 
idea how far you were from the truck f 
A. I was right up on it. 
Q. What do you mean by right up on itf How many feet 
'vere you from it 7 
A. I don't know, sir. . 
Q. Well, have you any idea? 
A. Not to be positive about it; I haven't any idea. 
Q. So then, you can't say to this jury whether you we:J;"e 
fifty feet from it or ten feet away, is that correct? 
A. Yes, sir. I cannot tell how far I was from 
page 30 ~ it. 
Q. Y ot:t can't tell whether you were fifty feet, 
or ten? 
A. Yes, sir. 
Q. You mean you may have been fifty feet and you may 
have been ten 7 •. _ 
A. Yes, sir. · 
Q. When this blur appeared ·before you? 
A. Yes, sir. 
Q. You saw no lights on this truck, but immediately after 
the accident you got up and you looked at the truck and you 
8aw these two red lights on the top of the truck? 
A. Yes, sir. 
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Q. Now, why didn't you see those two red lights before 
vou struck the truck f 
· A. I didn't see them. I don't know why I didn't. I was· 
looking in front of me. .I had my eyes right on the road. 
Q. You had your eyes on t}le road Y 
A. Yes, sir. 
Q. Did you see any reflectors on that truck' 
A. No, sir. 
Q. And you say the truck was over about a foot off the 
hard surface on the gravel surface, to his right-hand side Y 
A. Yes, sir. 
Q. Do you know how wide that road is at that pointY 
A. No, sir. 
page 31 ~ Q. Is it a two-lane or a three-lane road Y 
A. I don't know how many lanes, but I think 
it is wide. It is wide, but I never saw but two lanes. 
Q. You say you have been driving a truck for Mr. Herbert 
Bryant for five years f 
A. Yes, sir. 
Q. Do you have occasion to drive over the lower road to 
Alexandria Y A: Yes, sir. 
Q. How frequently Y 
A. Practically once or twice every day. 
Q. And you mean to tell me you cou1dn 't tell this jury 
whether there was a two-lane or a three-lane highway Y _ 
A. It is wide in there. I have never seen but two cars in 
there. I have never tried to pass a car there. It is wide. I 
don't know about its being a three-lane highway. I don't 
know. 
Q. .All right. Would yon recognize the picture of this truck 
if vou saw it Y 
A. I think I 1vould, yes, sir. · 
Q. I will ask you to look at this photograph that I hand 
you, and tell the jury wl1at it is. 
A. You. mean what it is, a truck? 
Q. Yes. • 
A. It is a truck. 
Q. Is that the truck you collided with f 
page 32 ~ .A. I don't know, sir. 
Q. You don't know Y 
A. No. 
Q. Then you wouldn't recognize it if you were to see it 7 
A. Not from this. 
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Q. All right. I show you this photograph. I ask you if 
you recognize the truck from that 1 
A. To be positive, I don't know: whether this is the one or 
not. I don't know whether that is or not. 
Q. You don't know froni the rear .or the side. All right, 
I will ask you this. Do these photographs look like the truck 
you sawf . 
A. It was nighttime. I looked at the rear of the truck, where 
I suppose I struck the truck at. 
Q. But you would not recognize whether either of these 
photographs was or is the photograph of this particular truck? 
A .. No, sir. .. 
Q. And you would not know the truck if you were to see it 
nowY . 
A. No, sir. 
Q. I will 'ask you, when you examined the truck whether 
you saw two reflectors projecting down from each side of the 
truck right down within a few inches of the highway Y 
A. No, sir. 
Q. You don't mean to tell the jury that the truck 
page 33 r did n.ot those reflectors, do you y 
A. I didn't see them. 
Q. You simply mean you didn't see them f 
A. I didn't see them. 
Q. Would you recognize a photograph of the highway where 
this accidP-nt occurred, if you were to see one? 
A. Yes, sir. 
Q. I will ask you to look at that photograph and tell the 
jury what it is a picture ofY 
A.. Yes, sir. That is a picture of the highway there. 
Q. At the point of the accident Y 
A. Yes, sir. 
~1:r. Smith: These photographs are going in by agree-
ment. I will asked that this be marked Defendants' Exhibit 
=t1 with the testimony of Charles Tyler. 
(DefP-ndants' Exhibit #1 introduced in evidence.) 
Q. This photog-raph wl1ich you have just seen which we 
will call Photograph #1, for convenience, is that a photograph 
of thP- highway looking north or south Y 
A.. North. 
Q. That is the highway looking north, 'the same direction 
in which you were going Y 
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A. Yes. 
Q. I point out two houses on the left side, or 
pag·e 34 ~ west side of the highway, and I ask you if that is 
a picture of the two h~uses you spoke of in your 
testimony~ 
A. Yes, sir. 
Q. Now I ask you to point out about 'vhere the collision 
occurred, on this photograph, if you can. Indicate the point 
on the highway where the collision occurred. 
A. It was in front of that house. 
Q. All right. It 'vas in front of that house, and how far 
over on the right-hand side of the road, 'vould you say? · In-
dicate the point there where you think the collision occurred. 
A. Here is the house rig·ht here, and right along-I would 
say right along here. 
Q. All right. Would you make a mark there where you 
think the accident occurred T 
A. (Witness puts a cros__s mark on the photograph.) 
Q. All rig·ht. 
Mr. Smith: This one is Defendants' Exhibit #2. 
(Defendants' Exhibit #2 introduced in evidence. J 
Q. Now I hand you a photograph that is marked Defend-
ants' Exhibit #2, by agreement, and I will ask you to look ·at 
that and tell us 'vhat that is. 
A. This picture seems like it is going south. 
Q. It is a picture of the sa1ne thing going south, and here 
are the two houses? 
page 35 ~ A. I don't know. There is two other houses up 
further than that. I can't say positive those are 
the two houses. 
Q. Yon don't see any other houses? 
A. There are two other houses. 
Q. There are two other houses other than that, farther 
north than that? 
A. Yes. 
Q. Then these would be bound to be two houses farther 
south than that1 
A. I don't know. 
Q. Do you recognize that as Swann Avenue T 
A. I don't know. It could be. 
Q. I will ask you now to look at both photographs together, 
and tell me if there is any doubt in your mind. 
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A. I don't know; sir. 
Q. You don't know Y 
A. No, sir. 
Q. .All right. I will ask you to look at the two houses on 
Photograph #1. 
1\IIr. Caton: If the Court please, if ~twill save time, I will 
admit they are the two houses. 
J\ir. !Smith: ·You admit it is the view north and south of 
the road at that pointY 
Mr. Caton: Yes. 
The Court: It is in by agreement. 
page 36 ~ By 1\ir. Smith: 
., Q. Now I will ask you-your attorney has agreed 
that ~these are the same houses, and of course, this would have 
to be Swann A venue. Now I will ask you, assJlllling that we 
have agreed on that, I Will ask you to point out, make a cross 
mark on this photograph, where the accident occurred. 
A. As far as I know. 
Q. That is right. Here are the two houses. We all agree 
those arP. the two houses, and here is Swann Avenue. This 
accident happened somewhere in there. Indicate the point 
'vith a cross mark. 
A. ('\VitnP.ss puts a cross mark on the photograph.~ 
Q. All right. 
l\ir. Smith: Now these two photographs are in evidence. 
One is a north view and one a south view of the same point, 
and the witness has indicated by cross marks on each the 
point of thP. accident. 
Q. You say you were traveling· between thirty and thirty-
five miles an hour that nightY 
A. _Yes, sir. 
l\ir. Smith: I believe that is all. 
RE-DIRECT EXAMINATION. 
By Mr. Caton: 
Q. Just one question. How large is your wife Y 
A. My 'vife weighs about one hundred pounds. 
page 37 ~ Q. Marian Simms, your sister-in-law, about how 
large was she Y 
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A. She weighed about a hundred and thirty. 
Q. How large was Eddie McCullough Y 
A. About a hunderd and thirty-five. pounds. 
Q. You were asked something about the road there. Is that 
road marked, or is it not marked into lanes! 
A. It is not marked. 
Mr. Caton: That is all. 
And further this deponent saith not. 
Thereupon, 
RUSSELL A. HAWES, 
a witness of lawful age, being first duly sworn, deposes and 
says as follows: 
DIRECT EXAMINATION. 
By Mr. Caton: 
Q. Will you state your name Y 
A. Russell A. Hawes. 
Q. Your residence 1 
A. Alexandria, Virginia. 
Q. Your occupation! 
A. Policeman in the city of ... t\.lexandria. 
Q. Were you a policeman employed by the city of .Alexan-
dria in January, 1936 f 
A. I was. 
Q. Do you remember· an accident in the early morning of 
January 26, 1936, behveen a car driven by 'Charles 
page 38 ~ Tyler and a truck owned by Barry, in Baltimore 1 
A. Yes, sir. 
Q. Did you go to the scene .of the accident, Mr. Hawes f . 
A. Yes. 
Q. Will you tell this jury about what time you got there 
and what you observed when you got there?. 
A. We were in the police car, and we arrived on the scene 
a few minutes after twelve, say, about twelve-:five or twelve-
ten. We found a large truck sitting in the road, I judge be-
tween three or four feet from the right-hand edge of the road, 
maybe more. We found a Ford roadster on the opposite side 
of the road, in my judgment, around about the left-hand edge 
of the road, from the north, or in an angle, and an ambulance 
was taking some injured people to the hospital. The Ford 
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roadster was on the right side, facing north, and had been 
demolished. 
Q. Which direction was the truck facing Y 
A. North, sir. 
Q. Which lane of the road was it in? 
A. Well, it was nearer to the middle lane. 
Q. Nearer to the middle lane? 
A. Yes, sir. 
Q. But it was, or was it not, in the rig·ht-hand lane facing 
north? 
A. Some parts of it were. 
Q. Did you make any inspection of the truck 
page 39 ~ when you got there, with relation to lights Y 
A. Yes. Rir. I saw the lig·hts, and the condition 
they were in. I didn't make a n1inute inspection. 
Q. What lights were burning at the time on the rear of the 
truck? 
A. Just two little, small lights near the top of the truck. 
Q. On each corner of the truck t 
A. Yes, sir. . 
Q. About how far above the ground were those two lights Y 
A. I would say around about eig·ht feet. 
Q. Do you remember whether the road that night was dry 
or slippery? 
A. Well, it was dry, nearly dry; it had been raining. 
Q. What was the condition of the ·weather 1 
A. Cloudy. 
Q. As you approached the scene of the accident that night, 
could you, or did you observe those lights that were in the 
rear of the truck 1 
A. No, sir, not until we got right up on the truck, on top 
of them. 
Q. Did you observe any taillights on the truck ? 
A. There was the remains of a. tail-light on the bottom of 
the truck. 
Q. What do you mean by the remains 1 
A. Well, it was disconnected, the wires to it. 
page 40 ~ Q. In other words, the tail-light was not work-
ing? 
v o, sir, it was not. 
Q. Could it work, from your inspection of the wires? 
A. No, sir, it could not. 1 · 
Q. Could you state, from your in~pection of the wires, 
whether it was a recent or an old break? 
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.A.. From the condition of the ends of the wires, I would say 
it was an old break. 
Q. With relation, now, to the Ford car, when it came to a 
stop, or where it 'vas when you saw it, was it beyond where 
the truck was parked, was it opposite, or was it south of the 
truckf 
A. Just about opposite. 
Q. Do you recall whether or not there were any houses any-
where near the scene of the accident f 
A. Yes, sir. There were two houses, a double house, on 
the left-hand side of the road .g-oing north. 
~ Q. Do you know, Mr. Hawes, how wide that road is at that 
pointY 
A. Not exactly. I judge about thirty feet. 
Mr .. Caton: That is all. 
CROSS EXAMINATION. 
By Mr. Smith: 
Q. What direction had you come from, Mr. Hawes? 
A. From the south. 
Q. And you had come there from the sonth t 
page 41 ~ A. Yes, sir. 
Q. Who was with you f 
A. Officers E.mbrey and Bayliss. 
Q. Were you on duty at the time? 
A. No, sir, not on regular duty·. I was in uniform, going 
off duty. 
Q. Were you goiJ:lg home at the timef 
A. That is right. 
Q. Is that on your road, going home? 
A. It is on the road, but it is a little beyond the place where 
I turn to my street. 
Q. What were you doing down there f 
A. Going· home. 
Q. Why did you go out of your way to go home? 
A. We received a radio call. 
Q. Then, in other words, you had heard there was an ac-
eident on the highway? 
A. Yes, sir. 
Q. And you went on down the highway? 
A. Yes, sir. 
Q. I understood you · to say something about the truck's 
being over in the middle lane. What did you mean by that? 
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A. Well, the truck was facing north on the right-hand side, 
and the right-hand wheels, I judge, were between three or 
four feet from the right-hand edge of the road, still facing 
north. _ 
page 42 } Q. All right. Did you make any measurements f 
A. No, sir. . 
Q. You undertook to investigate the accident, did you not Y 
A. I assisted Mr. Embrey and 1\tir. Bayliss. · 
Q. And you did not make a measurement of the widt'4 of 
that road! 
A. No, sir. 
Q. And you cannot tell the jury now how wide that road 
isY 
A. Not exactly, no, sir. 
Q. Is it a two-lane or a thrP.e-lane road? 
A. Three-lane road. 
Q. And you judg·e it is thirty feet wide Y 
A. Just about. 
Q. Do you know how wide those lanes are supposed to be, 
or I will ask you if they are not supposed to be ten feet wide? 
A. I judge they are ten-foot lanes. 
Q. So that if I told you the width of the road is thirty feet, 
ten inches, the ten inches leaving five inches on the inside 
lane, that would sound right, wouldn't it Y 
A. Yes, sir. - · 
Q. Now, Charles Tyler, the man who figured in this acci-
dent, got out before j'OU got there and he made an investiga-
tion and he went over there and looked at that truck, and he 
says the right-hand wheels of the truck were about one foot 
over on the gravel on the right-hand side, is that 
pag·e 43 } correct? 
A. Not in my judgment, no. 
Q. All right. You are testifying now from a matter of · 
judgment and not ·a matter of observation and investigation, 
is that it? 
A. Judgment as a result of observation. 
Q. Did you undertake to make any measurements to see 
'vhere that truck was on the hig·hway, any more than to look 
at it? 
A. No, sir. 
Q. Do you mean to be understood that any part of that 
truck was out of the right-hand lane? 
A. ~es, sir, part of it. 
Q. How much of itY 
A·. I would say about a foot, not over a foot. 
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Q. About a foot, and you made no measurements 7 
A. No, sir. 
Q. You did not measure off the ten-foot lane, either, did 
you! 
~. No, sir. . . 
Q. You don't know where the ten-foot lane came on that 
road,. do you Y . 
A. Yes, sir. 
Q. You do? All right, I will ask you, how do you know Y 
How did you fix the point where the ten-foot lane stopped on 
the rig·ht-hand side Y 
· A. I don't remember whetber there were lines 
page 44 ~ in that particular section of that road, or not. 
Q. You don't remember whether there were lines 
on that road or not! 
.A. No, sir, I don't. 
Mr. Smith: That ~s ~ 
And further this d;.vonent saith not .. 
Thereupon, / 
GILBlflRT J. COX, JR., 
a witness of lawful age, being first duly sworn, deposes and 
says as follows : 
.. 
DIRECT EXAMINATION .. 
By 1\{r. Caton : 
Q. Will you state your name, please Y 
A. Gilbert J. Cox, Jr. 
Q·. Residence and occupation 1 
A. Alexandria, Virginia; agent of the Northwestern 1\{utual 
Life Insurance Company. 
Q. Are you engaged in the sale of life insurance Y 
.A. Yes, sir. 
Q. For about how longf 
A. \Fifteen years or more. 
Q. In the sale and soliciting of life insurance and determi-
nation of rates, rlo you use what is known as experience 
tables? 
A. Yes, sir. 
Q. Do yon have a book with you showing what these tables 
aro? . -
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page 45 ~ A. I do. 
Q. Are these . tables used by most of the insur-
ance companies Y 
A. Used by most American companies, yes. 
Q. Will you please refer to your book and tell us the life 
expectancy of a person twenty-eight years old? 
A. Age twenty-eight, has the expectancy of 36.73 years. 
Q. And at age twe:p.ty-seven? 
A. Twenty-seven has an expectancy 37.43 years. 
Mr. Caton: That is all. 
CROSS EXAMINATION. 
By Mr. Smith: 
Q. People with expectancies of thirty-six· and even more 
years are dying every year, aren't they Y 
A. Maybe so. · 
Q .. I understood you to say that you used this annuity table 
in calculating rates. What rates do you calculate when you 
use this annuity table? 
A. It is not an annuity table. It is the American table of 
mortality. 
Q. What is the difference' 
A. The annuity rules out the older years. 
· Q. The twenty-seven year old person in the annuity table 
and the American table would be the same? 
A. No, it would not. 
page 46 l Q. What would be the difference 7 
A. The annuity t-B:ble at twenty-seven may be up 
three vears. 
Q. What makes that difference? 
.A. Freedom from financial worries tends to increase a 
man's life. 
Q. Now I ask you the original question. What is it you 
do in selling life insurance .and soliciting life insu1~ance that 
yon have to refer to. the American mortality table fort 
A. It is the basis on which rates are computed. 
Q. Who computes the rates? 
A. The company. 
Q. The actuaries of the company? 
A. That is right. 
Q. That is a hig·hly specialized business, is it not? 
A. You are right about that, but-
Q. We do not have one in Alexandria, do we-? 
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A. There are very few in the country. 
Q. That mortality table doesn't tell you a thing in the world· 
except amounts printed in the book. You don't know any-
thing except what you read on the page? 
A. That is rig·ht. · 
Q. l\Ir. Cox, 'vhen you read that pag·e, that is all you mean 
to be doing, isn't it 7 
A. ·You are right. 
page 47 ~ :M;r. Smith: That is all. 
And further this depone~t saith not. 
Thereupon, . · 
/cAROLINE TYLER, 
a witness of lawful age, being first duly sworn, deposes and 
says as follows: · 
DIRECT EXAl\tiiNATION. 
By l\fr. Caton : 
Q. What is your name? 
A. Caroline Tyler. 
Q. Are you the wife of Charles Tyler 1 
A. Yes, sir. 
Q. Are you related to l\{arian Simms 7 
A. Sister. 
Q. Did Marian Simms live in the same house with you at 
the time of her death? 
A. Yes. 
Q. Did she leave any children f 
A. Three. 
Q. What is the age of the oldest 7 
I A. Twelve. 
Q. Do you recall about ho·w old Marian Simms was when 
she died? 
A. Twenty-eight. 
Q. Were you with your husband on the evening of January 
26,19367 
A .. Yes, sir. 
page 48 ~ Q. At the time of the automobile accident? 
A. Yes, sir. 
Q. Where were you going 1 
A. To Washington. 
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Q. About what time was it Y 
A. About a little before twelve. 
Q. Where were you going? 
A. To Washington. 
Q. What road were you going there overt 
A. We went out Washington Street. . 
Q·. Did you go out the boulevard way or the other way? 
A. No. 
Q. Which one? The one by Potomac Yards? 
A. Yes, sir. 
Q. Who was driving? 
A. 1\iy husband. 
Q. Where were you seated? 
A. In the middle. 
Q. Who was seated next to you 7 
A. My sister's friend. . 
Q. What was his name? 
A. Eddie 1\icCullough. 
Q. Where was your sister seated Y 
A. In his lap. 
Q. All right. Now tell the jury when you pro-
page 49 ~ ceeded OIJ over this road, as you approached the 
point 'vhere the accident was, did you observe any 
li~hts on any truck in front of you? 
A. No. 
Q. What was it you first saw 7 
A. What I saw was a big blur. 
Q. About how far do you think you were from the truck 
when you first saw what you thought was a big blur? Can · 
vou estimate it 7 
· A. No, sir. 
0. Well, what did Tyler do? Do you know what he did) 
A. He tried to avoid striking the truck. 
Q. By doing what? 
A. Turning· his wheel. 
Q. Turning his wheel. All right, did he clear the truck 
entirely, or did he run into the truck? 
A. Yes. 
Q. He ran into the truck? 
A. Yes. 
Q. Was your sister thrown from the car by the impact\ 
A. Yes. 
Q. Do you know where she fell? 
A. I think she fell under the truck. 
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Q. Do you know wherP. the Ford car in which you were rid-
ing stopped Y 
A. No, sir. 
page 50 ~ Q. Were you hurt? 
A. No, sir. 
Q. Were you cut anyf 
A. Just a little scratch on the side of my face. 
Q. Was Charles hurt in any wayY 
.A.. No. 
Q. Just the two on the right-hand side of the Ford car, they 
WAre the only two that were. injured, is that correct Y 
A. Yes. 
Q. After the accident, where did you go 1 
A. I went with ·my husband to see about my sister. 
Q. Did you go into a neighbor's house Y 
A. Yes. 
Q. Did anybody carry you in, or did you walk in 1 
A. I walked in. 
Q. Your first observation was what you thought was a big 
blurT 
A. Yes. 
·Q. Didn't see any lights at alit 
A. No, sir. . 
Q. Did you go back and make any examination of the truck 
afterwards Y 
A. I camP. back with my husband, but I didn't notice. 
Q. How did you go back? 
A. With Officer Pres'sley. 
page 51 ~ Q. Was your· husband with him t 
A. ·Yes, sir. 
Mt.. Caton : Tl11at is all. 
CROSS EXAMINATION. 
By Mr. Smith: 
Q. You saw a big blur, that was the :first thing that you 
know about the accident? 
-A. Yes. 
Q. You were going thirty to tl1irty -five miles an hour Y 
A. Yes. 
Q. You had just looked at the speedometer, had you·Y 
A. Yes. 
Mr. Smith : That is all. 
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And further this depo~ not. 
Thereupon. ~ 
C. B. PRESSLEY, 
a witness of lawful age, being first duly sworn, deposes and 
says as follows: 
DIRECT EXAMINATION. 
By Mr. Caton: 
Q. Will you please state your name? 
A.. C. B. Pressley. 
Q. Where do you live? . 
A. I live over in Arlington County, sir. 
Q. What is your position? ·· 
A. Virginia State policeman, sir. 
Q. Mr. Pressley, were yon a Virginia State po-
page 52 } liceman in January, 1936? 
A. Yes, sir. 
Q. Do you recall an accident on the Little River Road on 
the night of ,T anuary 26, .1936? 
A. I do, sir. Yes. sir. 
Q. Ahout what timP. did yon arrive at the scene of the ac-
cident? 
A. I have here in my book that I arrived fifteen minutes 
after twelve. 
Q. That memorandum 'vas made at the time? 
A.. Yes. 
Q. From what direction did you approach? 
A. From the Alexandria side. 
Q. Going north? 
A. Going north, yP.s, sir. 
Q. Now, when you g-ot there, tell the jury what you saw. 
A. Well, sir, when I arrived I found a truck parked on the 
hig-hway, and the car had struck the truck and was off to the 
- side of the truck. 
Q. Where was the truck with relation to the highway! 
A. It was on thP. highway, sir. 
Q. What direction was the truck facing? 
A. Facing north. 
Q. ·You say that it was on the hig-hway; do you mean it was 
on the hard surface of the highway? 
page 53 ~ A. That is rig·ht. 
Q. And thP. Ford car, where was that situated? 
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A. Almost para.llel with the truck, sir. 
Q. In other words, it had stopped almost opposite the 
truck? 
A. That is right, sir. Yes, sir. 
Q. No,v, did you make any examination or inspection of the 
truck? · 
A. I did, sir. Yes, sir. 
Q. Did you have a flashlig·ht with you Y 
A. Yes, sir. 
~- Did you use your flashlight in making your inspection? 
A. As best I could, yes, sir. 
Q. Do you remember the condition of the road, whether it 
was dry or wet? 
A. Dry, I am sure. 
Q. What was the condition of the weather Y 
A. I believe the weather was cloudy. I am almost certain 
it was cloudy. 
Q. Now, when you made the inspection, what did you find 
with reference to the lig·hts on the truck Y 
A. Well, sir, I found two. Do you mean the front or the 
rear? 
Q. Rear. 
A. I found two lights burning on the rear of the 
page 54 ~ truck two red lights at the topmost corner of the 
truck. 
Q. About how high was the truck? 
A. I didn't measure, about t~n feet, roughly. . 
Q. These two marker lights were at the extreme corne1·s of 
the truck? 
A. Yes, sir. 
Q. Did you examine and see any tail-light? 
A. Tail-light? Yes. 
Q. \Vas it burning? 
A. No, sir. 
Q. What was the condition of the wires? Did you examine, 
or did you make an examination of the wire? 
A. I did. 
Q. What was the condition? 
A. The wire was broken, and gone from the tail-light. 
Q. What was the condition of the wire in so far as it in-
dicated whether it was an old or new break? 
A. It looked like an old break, sir. 
0. As I understand it, you 'vere proceeding from Alexan-
dria toward W ashing·ton? 
A. That is right, sir. 
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0. B. Pressley. 
Q. As you approached the scene of the accident, did you 
observe these marker lights on the truck? 
A. You mean, did I see them as I came up! 
Q. Yes. 
page 55 } A. Yes, sir. I noticed them. 
Q. How close were you to the truck before you 
o~ried them? 
,r ~· That. sir, would be kind of hard to say. 
Q. Did you know there had oeen an accident when you ap-
proached there f 
.A.. I :figured there was, because the truck was stopped, was 
parked, and the people were walking around. I figured that 
was what it was. 
Q. Did you see any one connected with the truck after the 
accident? 
A. I did, sir. I talked with the driver and the helper. 
Q. Did the driver make any statement to you with refer-
ence to why he h~d stopped on the highway' 
.A.. One of the fellows-I don't know whether he was the 
driver or the helper-told me one of them had gone up the 
1·oad to get gasoline for the truck. I don't know whether it 
'vas the driver or the helper. 
___...---- 0. The truck had run out of gasoline? 
~ A. That is right, sir. 
Q. Did he make any statement as to whether any one was 
~etting out of the truck at the time of the accident? Do you 
recall 'vhether any statements were made to that effect? 1 
A. I don't ~ir. at the time. ThP-re might have been some. 
It has been so long. I didn't put it down. and I 
11age 56 } don't remember. 
Q. Now, were there any city lights at that point? 
- A:. I don't think there are, right at that point. 
Q. Were there any lights in Potomac Yards, opposite the 
TlOint of the accident that you observed? 
A. Over in the Yards, sir? 
Q. Yes. 
A. I don't think there was. There are some at the Poto-
mac Yards' entrance. 
Q. A.bout how wide is that road at that point? 
A. To be frank with you, I didn't measure the road, the 
width of it there. . 
Q. But you are sure, from your recollection, that the truck 
was facing· north, was entirely on the hard surface of the 
:road? 
A. That is right. 
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C. B. Pressley. 
Q. You are sure there were no lights, other than the two 
marker lights which you have testified to i 
A. Tha~ is right. 
lVIr. Caton: That is all. 
CROSS EXAMINATION. 
By Mr. Smith: 
Q. Mr. Pres~ley, was this truck on the right-hand or left-
hand side of the road? · 
A. On the highway? 
page 57 ~ Q. Yes. 
A. The right-hand side, going north. 
Q. That is a three-lane highway, is it not¥ 
A. Yes, sir, but .it isn't marked. 
Q. It wasn't marked 1 
A. No. 
Q. And wasn't marked at that time? 
A. No. 
Q. Would you say the road is thirty feet wide f 
A. I imagine it is. 
Q. And the truck was wholly on its right-hand side of the 
road, wasn't it, not in the middle of the road Y 
A. That is right, sir. Yes. 
Q. The driver of the car that collided with this truck said 
he got out there and looked at the truck before any of the 
officers arrived, and that the truck, the right wheels of the 
truck were over about a foot off the hard surface on the gravel. 
Would you definitely. state that was not correct f 
A. Welt sir, all I can tP.ll you is how I found it when I 
got· there, and it was parked on the hard surface when I got 
there. 
Q. The truck had not been moved from the time of the ac-
cident? · 
A. That I couldn't tell yon. 
Q. It was out of gas? 
page 58 ~ A. I wouldn't think it had been moved. 
Q. Do you know how wide that truck was? 
A. No, sir. I didn't measure the width of the truck. I did 
know it was widP. enough for the Tequirements and also the 
Virginia requirements for marker lights. 
Q. There was at least twenty feet of that highway open and 
clear to traffic, was there not f 
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C. B. Pressley. 
A. Yes, sir, approximately, yes. 
Q. In other words, plenty or room for traffic to go north 
and south free of the truck, was there not f 
A. Yes, sir. 
Q. Two clear lanes on 'vhich traffic could go through Y 
A .. That is right, sir. 
Q. Would you recognize the photograph of the truck, Mr. 
Pressley? . 
A. Well, sir, I probably think I would, sir. 
Q . .All rig·ht, sir, I am going to show you these two photo-
p;Eaphs, one purporting to show the side view of' the truck, and 
the other the rear view of the truek, and I ask you if you can 
identify them. · 
.A. I can identify the top one, as it has the name on it. The 
rear end doesn't have any name. 
Q. DoP.s it look like itY 
A. Yes, sir, it certainly does. 
. Mr. Smith: I offer the south view in evidence. 
page 59 ~ There is no objection, I take it. 
Mr. Caton: No, sir. 
1\fr .. Smith: That is offered as Defendants' Exhibit #3, 
the sidP. view, and I o:ffP.r this as Defendants' Exhibit #4, the 
rear view. 
(Defendants' Exhibit #3 and #4 introduced in evidence.) 
Q. Mr. Pressley, I notic·~ on that truck, hanging on one side, 
is what we know as a reflectorY 
A. Yes, sir. _ 
Q. Do you remember seeing that reflector there Y 
A. No, sir, I don't remember seeing that at the time. 
Q. You, of course, cannot say it wasn't there Y 
A. I cannot. 
Q. This cornP.r here is the corner where the collision oc-
curred 7 
A. Yes, I imagine so. 
0. Did you examine the car? 
A. T.here were scraping· marks here and on the right side 
of the windshield of the Ford car, indicating it struck this 
corner. 
Q. Is that truck standing- in approximately t~e same posi-
tion it was when you werP. there? 
A. Yes, sir, approximately so. 
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C. B. P·ressley. 
Q. You, of course, know nothing· about the accident except 
what was told you? 
page 60 ~ . A. Nothing, except what was told me after I got 
there. 
Mr. Smith: That is all. 
:1\{r. Caton: No further questions. 
And further this deponent saith not. 
Mr. Caton: · The plaintiff rests. 
Mr. Smith: If Your Honor pl!3ase, I have a matter I would 
like to discuss with Court and counsel out of the presence of 
the jury. 
Thereupon, the Court and counsel repaired to chambers, 
and Mr. Smith madP. the following motion: 
1\{r. Smith: .T ud~;e. I now move that the evidence of the 
plaintiff be stricken on the ground that the whole evidence 
fails to show any act of negligence committed on the part of 
the operator of the truck. 
The Court: I think there is sufficient evidence to submit 
it to the jury. I will overrule your motion, and you take ex-
ception. 
Mr. Smith: All right, sir. 
I understand the plaintiff has rested 1 
Mr. Caton: Yes, sir. 
Mr. Smith: Then the defendant also rests. I stand upon 
my motion to strike. 
Thereupon, the instructions for the plaintiff and the de-
fendant were considered by the Court. 
page 61 ~ PLAINTIFF'S INSTRUCTION NO. 1. 
(Refused.) 
The Court instructs the jury that it was the duty under 
the statute for the defendants in the operation of their truck 
upon the highway to equip their truck with both "taillights" 
and "marker lights", and not to stop their truck in such a 
manner as to render dangerous the use ,of the highway by 
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others. If, therefore, the jury believes from the evidence that 
the defendants, through their agent, knew, or by the exer-
cise of ordinary care oug·ht to have known, that there was a 
defect in the wiring in the ''taillights'', which rendered them 
of no use whatsoever, and that at the time the defendants' 
agent stopped the truck upon the highway the "tail lights'' 
were not capable of being lighted, they shall, in determining 
the defendants' liability, take into consideration whether or 
not the defendants exercised due care under all the circum-
stances, and if the jury believe the defendants did not use 
due care under all the circumstances, and that such failure 
contributed to or proximately caused the accident from which 
the plaintiff's intestate died, they shall find for the plaintiff. 
pag·e 62 ~ PLAI:NTIFF'.S INSTRUCTION NO·. 2. 
(Granted with Amendments.) 
The Court instructs the jury that it is a law of this State 
that no vehicle shall be stopped in such a manner as to im-
pede, or interfere with, or render dangerous the use of the 
highways by others, * * * (and that it is, therefore, the duty 
of the driver of a motor vehicle to drive and operate .said 
vehicle along the highways with ordinary care at all times, 
having due regard to the use of the said highways by others 
lawfully thereon, and that such vehicle shall not at any time 
be stopped in such manner so as to impede, interfere with, or 
render dangerous the use of said highways by others). * * * 
If, therefore, the jury believe from the evidence that the de-
fendants * * * (so operated its truck as to) * * * render( ed) 
the hig·hway at the point at which it stopped dangerous to 
the use thereof by others lawfully thereon and particularly 
to the use thereof by the plaintiff's intestate, who was ap-
proaching along said highway in the right-hand. lane thereof, 
'vhere she had a right to be, and * * * (by reason thereof) 
* * * the defendant's negligence proximately contributed to 
t~e accident complained of, th~n they must find for the plain-
h~ . 
Note: * * * (to) * * * denotes that portion of this Instruc-
tion which was deleted, and the Instruction, as it was given to 
the Jury, was without said portions marked «- * • (through) 
. . . ' 
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page 6.3 ~ PL.AINTIFF'S Ll~STRlJCTION NO. 3. 
(Refused.) 
The Court instructs the jury that it is the law of this State 
that every vehicle operated within this State shall carry at 
the rear a lamp capable of exhibiting a red light plainly visible 
under normal atmospheric conditions from a distance of three 
hundred feet to the rear of such vehicle, and such rear lamp 
shall be so constructed and so mounted in its relation to the 
rear license plate as to illuminate by a white light such license 
plate so that the same may be read from a distance of fifty 
feet to the rear of such vehicle, or a ·separate white light shall 
be so mounted as to illuminate and make visible such license 
pia te from a distance of :fifty feet to the rear of such vehicle. 
The law of Virginia further requires that all motor vehicles 
operated upon a hig·hw~y within this State, exceeding seven 
feet in height or in width shall also be equipped with lamps 
mounted at the extreme right and left-hand rear top corners 
of such vehicle, each o:f which lights shall be capable of pro- . 
jecting a red light, visible under normal atmospheric condi-
tions for a distance of at least three hundred feet to the rear 
of such vehicle. If, therefore, the jury believe from the evi-
dence that the defendants operated such truck upon a highway 
within this State without the full and complete equipment re-
quired by law, as above set forth, and such failure contributed 
to, or proximately caused the accident resulting in the death 
of the plaintiff's intestate, they must find for the 
page 64 ~ plaintiff, even though they may also believe that the 
said Charles Tyler, with whom she was riding as 
a guest, was also guilty of negligence. 
PLAINTIFF'-S INSTRUCTION NO. 4. 
(Gra:r;tted.) 
The Court instructs the jury that, lf they believe from the 
evidence that the plaintiff's intestate was riding· in an au-
tomobile driven by Charles Tyler, who was OW11er of such 
automobile, and over which she never assumed nor exercised 
any control and over which she had no control, and that she 
was injured without negligence on her part, even though they 
may believe that the said Charles Tyler, who was driving· 
the car at the time, was guilty of contributory negligence so 
as to prevent him ~rom re~overing damages for any injury 
he may have susta1ned, this does not affect the plaintiff's 
right to recover in this case, as the negligence of the driver, 
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if any, cannot as a matter of law, be imputed to her, travel-
ing as his guest. If, therefore, the jury believe from the evi-
dence that the defendant was guilty of any negligence which 
proximately contributed to the intestate's death, they must 
find for the plaintiff's intestate regardless of any negligence 
on the part of the driver of the automobile. 
page 65 ~ PLAINTIFF'S INSTRUCTION NO. 5. 
(Granted.) 
The Court instructs the jury, if they find for the plaintiff, 
they must assess the damages in such sum as they may deem 
fair and just under all the circumstances of the case, such 
damages not to exceed ·Ten Thousand Dollars ($10,00(}.00.), 
and may direct rn what proportion any damages they may 
assess shall be distributed to the husband and children of 
said intestate and in their discretion they may award the 
- whole of such damages as they may assess to the ·surviving 
children of the intestate. 
If the jury find for the plaintiff, they may assess the dam-
ages by fixing the same at such sum, not to exceed Ten Thou-
sand Dollars ('$10,000.00, as to be equal to the probable earn-
ings of the intestate, taking into consideration her age, health, 
habits, energy, and perseverance, during what would have 
probably been her lifetime, if she had not been killed, and 
by adding these to the yalue of her services in the superin-
tendence, attention to, care of, and the education of her chil-
dren, of which they have been deprived by her death. 
page 66 ~ PL.A.lNTIFF'S INSTRUCTION NO. 6. 
(Granted.) 
The Court instructs the jury that the defendants in this 
case are responsible for the acts of their agent. If, there-
fore, the jury believe from the evidence that the driver of 
the truck was negligent in the operation thereof, and that such 
negligence contributed to or proximately caused the accid~nt 
resulting in the injury from which the plaintiff's intestate 
_died, they must find for the plaintiff. 
page 67 ~ DEFEND.AJ.\TT 'S INSTRUCTION "A". 
(Granted.) 
The Court instructs the jury that the law requires· that 
whenever a vehicle is parked or stopped ·upon .a highway, 
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whether attended or unattended, during the period from a half 
hour after sunset to a half hour before sunrise there shall be 
displayed upon such vehicle one or more lamps projecting a 
white light visible under normal atmospheric conditions from 
a distance of three hundred feet to the front of such vehicle 
and projecting a red light visible under like conditions from 
a distance of three hundred feet to the rear. 
Therefore, if you· believe from the evidence that the defend-
ant's truck was parked upon the highway on its right-hand 
side, facing north on the River R<>ad, in the City of Alexan-
dria, Virginia, at night and that there was displayed upon 
such vehicle one or more lamps projecting the lights as afore-
said so that they were visible from the required distance both 
to the front and the rear of said vehicle, you must find that 
the defendant was not guilty of any negligence in failing to 
have the vehicle equipped with proper lights, as required 
by law; and in this connection you are further instructed that 
the law does not require said light to be displayed from any 
particular portion of the front or rear of said vehicle when 
parked on the highway and it is immaterial whether a tail-
light, as required for moving· vehicles, was displayed or not. 
page 68} DEFENDANT'S INSTRUCTION "B". 
(Granted.) 
The Court instructs the jury that if you believe from the 
evidence that the defendant, Julius G. Barry, was the· owner 
of a certain motor truck and: that the agent, servant or em-
ployee of the said defendant 'vas in charge of said motor 
truck which had been driven upon said highway by said agent, 
servant or employee; and that it became necessarv for the 
agent, servant or employee to stop and park said t;uck upon 
the River Road, in the City of Alexandria, Virginia, in the 
nig·httime, and that said truck was stopped or parked on its 
right-hand side of the road, facing the direction it had been 
traveling, and that said highway was wide enough so that 
other traffic lawfully upon the highway could travel upon 
said highway without impedime'nt or without being interfered 
with or being rendered dangerous by said motor truck; and· 
that said truck was parked as aforesaid and from the rear 
of said truck was displayed a red light under normal atmos-
pheric conditions visible from a distance of three hundred 
feet to the rear of said truck at the time of the collision, you 
must· find for the defendant. ' 
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page 69 ~ DEFEND.A,'NT'S INS.TRUCTION "C". 
(Granted.) 
The Court instructs the jury that if the defendant's motor 
truck was parked or stopped on its right-hand side of the 
River Road at the time and on the occasion of the collision 
complained of and that there was displayed from said truck 
one or more lamps projecting a red light visible from a dis-
tance of three hundred feet to the rear of said truck then 
there was no necessity, nor does the law require that any 
further signal light or other warning be given to other traffic 
upon the highway. 
DEFE;ND.ANT'S INSTRUCTION ''D''. 
(Granted.) 
The Court instructs the jury that it was not unlawful for 
the defendant, his agent, servant ·or employee to stop or park 
his motor truck upon the River Road at the time of the acci-
dent, out of which this case arises, provided he parked on the 
right-hand side of the highway in such manner as not to im-
pede or interf~re with or render dangerous the use of the 
highway by others, provided said truck displayed the lights 
1nentioned in other instructions granted at this time. 
page 70} DEFENDANT'S lNSTRUCTION "E". 
(Granted.) 
The Court instructs the jury that the law requires all ve-
hicles traveling· upon the highway of this State to be equipped 
with and to have burning at night two driving headlights suf-
ficient to render clearly discernible· a person or object at 
least two hundred feet ahead; and if you believe that the 
driver of the car in which the plaintiff's decedent was riding 
'vas being driven at a time when the vehicle was not equipped 
with such lights and at a time when said lights were not burn-
ing and that such failure was the sole proximate cause of the 
aooident, you must find for the defendant. 
DEFENDANT'S lNSTRUCTION ''F''. 
(Granted.) 
The Court instructs the jury that the law requires all per-
sons driving an automobile upon the highways of the State of 
Virginia to keep a proper lookout ahead for obstacles, pe-
I 
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destrians and other traffic, and if you believe that the driver 
of the car in which the plaintiff's decedent was riding failed 
to keep a proper lookout and that this was the sole proxi-
mate cause of the accident, you must find for the defendant. 
page 71 ~ DEFENDANT'S INSTRUCTION "G". 
(Granted.) 
The Court instructs the jury that the defendant in this case 
was not required to keep any lookout for traffic provided its 
vehicle was lawfully parked upon the highway and 'vas dis-
playing the lights as required by law. 
DEFENDAJ.~T'S LNSTRUCT]ON "H". 
(Granted.) 
The Court instructs the jury that the fact that an automo-
bile collision occurred raises no presumption of negligence 
on the part of any person, and the burden is upon the plaint! ff 
to prove by a preponderance of the evidence each and every 
essential element which goes to constitute any act of negli-
gence. 
page 72 t To the action of the Court in refusing plaintiff's 
. Instruction ·No. 1, in amending plaintiff's Instruc-
tion No. 2, and in refusing plaintiff's Instruction No. 3, the 
plaintiff, by Counsel, objected, which objections the Court 
overruled. To this ruling of the Court the plaintiff excepted 
and stated the following assignments of error: 
1. The Court's action arbitrarily disregarded the testimony 
which placed the defendant's truck on the traveled portion 
of the highway and arbitrarily preclude.d the jury from de-
termining whether or not the truck was an operated or parked 
truck. · 
2. The Court's action disregarded the greater weight of 
authority which holds that a truck or vehicle is still an op-
erated vehicle even though it has come to a stop for emer-
gency purposes or reasons. -
3. Because the Court, in arbitrarily holding that the truck 
was a parked truck, eliminated from the jury all considera-
tion of the failure of the truck in having a tail-light capable 
of being in use at the time .when the truck was being operated 
upon the highway. . _ 
•, 
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To the action of the Court in allowing the defendant's In~ 
structions "A", "B", "C", ''D'', and ''G", the plaintiff, by 
Counsel, oojected, which objections were overruled. To this 
ruling of the Court the plaintiff, by Counsel, excepted and 
stated the following assignments of error: 
1. The said instructions ignored the plaintiff's theory of 
the case and arbitrarily instructed the jury that, 
page 73 ~ as .. the defendant's truck had stopped upon the 
. highway, it was lawfully parked, provided only 
parking· lights were shown. 
The said instructions ignored the greater weight of au-
thority which holds that a vehicle is still an operated ve-
hicle even though it has come to a stop for emergency pur-
poses. 
3. Because the evidence showed that the only lights dis-
cernible after the accident were ''marker lights'', which by 
statute are required to be upon vehicles of certain dimen-
sions and arbitrarily instructed the jury that such ''marker 
lights'', which are required upon vehicles in operation, were 
sufficient for vehicles lawfully parked. 
To the action of the Court in allowing Instruction '' E' ·, the 
plaintiff, by Counsel, objected, which objection was overruled. 
To this action the plaintiff excepted and stated as an assign-
ment of error that the instruction was not b~sed upon any 
evidence produced at the hearing, and, therefore, permitted 
the jury to consider a phase of the case in no way reflected 
by the testimony, and was, therefore, misleading. 
page 74 ~ In the Corporation Court of Alexandria, Virginia. 
Charles E. Tyler, Adm. Estate of 1\{arian Simms, deceased, 
,Plaintiff, 
v. 
Julius G. Barry, Jennie Barry, and Daniel Barrv, partners 
trading as J. Barry & Son, Defendants. "' 
In Law. 
Testimony in the above-entitled case was heard before the 
Honorable William P. Woolls, Judge of the Corporation Court 
of the City of Alexandria, Virginia, in the Corporation Court 
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Room on Tuesday, November 16, 1937, between the hours of 
10:00 o'clock A. :NI. and 1 :30 o'clock P. M. 
Present: John Barton Phillips, Esquire, J. Randall Caton, 
Esquire, Counsel for Plaintiff; Charles Henry Smith, Esquire, 
Counsel for Defendants. 
page 75 ~ Mr. Smith: If Your Honor please, it Jnig·ht be 
well for the Court to ask the general questions. 
Some of the jurors may have heard of this case: 
The Court : All right. 
Thereupon, the jury was swoi"n on the voir dire. 
The Court: Gentlen1en of the Jury, this is the .case of 
Charles E. Tyler, Administrator of the estate of Marian 
Simms, deceased, a,gairtst Julius G. Barry, Jennie Barry and 
J. Daniel Barry, partners trading as J. Barry & Son. 
This case, gentlenwn, arises out of an automobile collision. 
Do any of you gentleme'n know any of the parties in this case~ 
Have you formed or expressed any opir~.ion regarding the 
merits of itf Are you sensitive of any bias toward the plain-
tiff or any of the defendants 1 Do you know of any reason 
why you cannot give the plaintiff or the defendants a fair 
and impartial trial on the evidence? 
Are there any questions, gentlemen? 
Mr. Smith: Do any of you gentlemen work at Potomac 
Yards f Do any of you \York for any railroad Y That is all 
I have to ask. 
At this point, the following· stipulation was made: 
UpO'll the trial of .the case of Charles E. Tyler, Adminis-
trator of the estate of 1\farian Simms, deceased, versus Julian 
G. Barry, Jenny Barry, and Daniel Barry, partners trading 
as Julian Barry and Son, it was agreed between counsel rep-
resenting both the plaintiff and the defendants that 
page 76 ~ the plaintiff's intestate, 1\!Iarian Simms, died on the 
26th day of January, 1936, as a result of injuries 
received by her in an automobile accident between a car 
driven by Charles E. Tyler, in which she was a passenger, 
and a truck owned by the defendant, Julius G. Barry. 
Thereupon, Mr. Caton n1ade an opening statement for the 
plaintiff, and Mr. Smith for the defendants. . 
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Charles E. Tyler. 
Thereupon, 
CHARLE.S E .. TYLER, 
a witness of lawful age, being first duly sworn, deposes and 
says as follows : 
DIRECT EXAMINATION. 
By Mr. Caton: 
Q. What is your name 7 
A. Charles Tyler. 
Q. Where do you live? 
A. 904 Queens Street. 
Q. With whom are you working now? 
.A. 1\tlr. Herbert B'ryant. 
Q. With whom were you working on January 26, 19367 
A. Mr. Herbert Bryant. 
Q. Prior to January 26, 1936, how long had you been work-
ing for Mr. Bryant~ .. 
A. I had been working for Mr. Bryant for about five years. . 
Q. What type of work were you doing for him? 
A. Truck driver. 
Q. Are you the administrator of the estate of 
page 77 ~ 1\tlarian .Simms? 
A. Yes, sir. 
Q. Was Marian Simms related to you? 
A. Sister-in-law. 
Q. She is the sister of your. wife? 
A. Yes, sir. · 
Q. Did Marian Simms die as the result of an automobile 
accident on January 26, 1936 7 ' 
A. Yes, sir. 
Q. What type of car-Were you driving the car that night? 
A. Yes, sir. 
Q. What type of car was it? 
A. Ford roadster, 1931 Ford roadster. 
Q. 1931 Ford roadster? 
A. Yes, sir. 
Q. When had it last been inspected according to state re-
quirements? · 
A. It was inspected about the fifteenth of November. 
Q. In 1935? 
A. Yes, sir. 
Q. Were you driving that night? 
~- Yes, sit. . 
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Charles E. Tyler. 
Q. Who were passengers in that carY 
, A. My wife, Marian Simms and Eddie ~icCullough. 
Q. Who was seated next to yo1;1 ¥ 
page 78 ~ A. My wife. 
Q. In the middle? 
A. Yes, sir. 
Q. Who was on the right? 
A. Eddie ~1:cCullough was on the extreme right. 
Q. Where was Marian Simms 1 
A. Sitting in McCullough's lap. 
Q. Where were you going that ·nig·ht Y 
A. Carrying McCullough over to his 1mcle's in Washing-
ton. 
Q. About what time of night was this? 
A. Around about ten minutes to twelve, five minutes to 
twelve when I left the house. 
Q. You left your own homeY 
A. Yes,_ sir. 
Q. What way did you proceed? 
A. I left my own home at 904 Queens Street and drove 
down to Washington Street, and made a left turn on Wash-
ington Street and went down to the filling station. I pur-
chased two gallons of gas from the filling station, then I went 
across the bridge and turned right, as I crossed the bridge, 
and proceeded to Washington. 
Q. Ov-er the river road Y 
A. Yes, sir. 
Q. Is that the road that parallels the Potomac Yards T 
A. Yes, sir. 
page 79 ~ Q. What kind of a night was it? 
and raining. 
A. It was a cloudy night. It had been misting 
Q. It wasn't raining then 7 
A. No, sir. 
Q. Where did the accident-At what point on the highway 
did the accident ooourT 
A. It happened just about fifty or sixty feet this side of 
Swann A venue. 
Q. About how far north would you place that of the over-
head railroad Y · 
A. I would say around about one hundred or one hundred 
and fifty feet. 
Q. From the time that you left or passed under the over-
head railroad, to the time of the accident, at the time of tl1e 
collision between your ·car and the truck, did you see· any 
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traffic on the road pass you, either going to Washington or 
coming from Washington in the right-hand laneY 
A. No, sir. 
Q. Tell the jury what happened from the time you left the 
overhead bridge to the time of the accident. 
A. When I left the overhead bridge, I was driving on the 
right-hand side of the road, and I went under the overhead 
bridge and made the bend in the road to the left. There is 
a very little one there, and all at once it just seemed as if a 
big· blur or something; as I got up to it I went to 
page 80 r make a turn to avoid striking it, and I hit it and 
.· went over on the left-hand side, and I went back 
er I took Marian Simms in the house and the officer was 
re, and I looked up at the truck and saw two lights at the 
of the truck. · 
Q. Had you seen those two lig·hts as you approached the 
car driving· toward Washington 1 
. A. No, sir. 
Q. Did you see any lights on the truck or behind the truck 
to warn you of its being there' 
A. No, sir. 
Q. Were the -lights on your car burning? 
A. Yes, sir. 
Q. Were you looking straight ahead as you drove along the 
road? 
A. Yes, sir. 
Q. Paying attention to traffic? 
A. Yes, sir. 
Q. And you didn't see-I understood you to say you didn't 
see this truck until you were how far from it? 
A. I was right up on it. I don't know how far I was. I 
was right up at it. 
Q. Then what did you immediately do? 
A. I tried to avoid striking it, and made a sharp turn to 
avoid striking- it. 
Q. As soon as_you saw this blur or object in the 
page 81 r road, you made that sharp turn, is that correct? 
A. 1res, sir. ' 
Q. Were you in the right-hand lane, proceeding north-
wardly? 
A. Yes, sir. 
Q. About how fast were you traveling? 
A. Between thirty and thirty-five miles an hour. 
Q. After the accident occurred, where was ~farian Simms y 
A. After the accident Y · 
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Q. Yes. 
J.\.. She was under the truck. 
Q. Did you help carry her into the house? 
A. Yes. 
Q. Where was she carried 1 
A. To a lady's house just opposite to where the accident 
was. 
Q. When you came back, what did you do 1 
A. When I came back, the officer was there. The officer 
was inspecting the truck. 
Q. What was the position of the truck on the highway, do 
you recall1 
A. The truck I noticed to be about a foot-the right-hand 
side about a foot over on the side. 
Q. \¥hat do you mean, beyond the concrete? 
A. Yes, sir. 
Q. Did you see any lights on that truck after the 
page 82 ~ accident, other than these two marker lights? 
A. No, sir. 
Q. \Vhere were those lights 1 
A. Those lights ".,.ere •near the top of the truck, between 
ten and twelve feet from the ground. 
Q. Were there any tail-lig·hts on at the time? 
A. No, sir. 
Q. You saw no lights other than those two? 
A. No, sir. · 
Q. I understood you to say you did not see those two until 
after the accident? \Vhat officer was there? 
· A. Officer Pressley. 
Q. Officer Pressley? 
A. Yes, sir. 
Q. He had come on the scene of the accident between the 
tin1e of the accident and the time you took your sister-in-law 
in the house and retu1~ned to the road, is that correct? 
A. Yes,. sir. 
Q. When did you observe McCullough? 
A. After we carried Marian into the house, the ambulance 
came, and· the ambulance took 1\Iarian in to the hospital, and 
I said to the driver, "There is someone else in the car". He 
'va~ still sitting like he was. 
Q. \Vas he alive or dead Y 
A. He was dead. 
page 83 ~ Q. From the time that the accident occurred, you 
took your sister, how much time do you think 
elapsed, between that and the time you took your· sister to 
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the house and you returned to the road, then. Do you know 
how many minutes passed! .Can you give us any estimate f 
.A. I would not say exact. I don't kno·w exact. It wasn't 
·long; !.t wasn't no time at all. 
~· Caton: You may cross examine. 
CROSS EXAMINAT]QN. 
By Mr. Smith: 
Q. Three or four minutes, would you say 1 
A. I wouldn't say, because I don't know. 
Q. Well, you said it was no time at all. Would you under-
take to estimate in minutes Y . 
A. It didn't take long to carry her in there. 
Q. It certainly wasn't as much as five rninutes 1 
A. No. 
Q. How far did you say you were from this truck when 
you first saw this big· blur appear in front of you f 
A. Right up at it. 
Q. Would you say it was as far from where you sit as to 
where I sit? 
A. I wouldn't say, because I don't know. 
Q. I understood you didn't measure the distance, but you 
have some idea how near you were to the truck, 
pag·e 84 } haven't you 1 
A. How near I was? I was right up at it. I 
couldn't avoid striking· it. How close I don't know. 
Q. Was it about the distance between you and me or more 
or lessY 
A. I don't know. 
Q. You would not undertake to give the jury any idea at 
alH 
A. I was right up on it, and couldn't avoid striking it. 
Q. And you turned as suddenly as you could to your left 
hand? 
A. Yes, sir. 
Q. You say the accident happened about fifty feet this side 
of Swann A venue? 
A. Yes, sir. 
Q. And you say that is a hundred or a hundred and fifty 
feet north of the overhead bridge 1 · 
A. Yes, sir. 
Q. Do you drive that road frequently? 
A. Yes, s_ir. . 
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Q. You drive it every day? . 
A. Y e~, sir. . . 
Q. Do· you know that that 1s a three-lane htghway, do yo~ 
notY 
A. I know down in the highway, ·where the accident hap-
pened, it is a wide road. 
page 85 ~ Q. It is a wide road, and you drive it every day"l 
A. Yes, sir. 
Q. And you know, on the right-hand side, going north, 
within three or four feet of the concrete, is this iron fence 
tha:t runs around Potomac Yards Y · 
A. Yes, sir. There is an iron fence there. 
Q. That iron fence isn't more than three or four or five 
feet from the concrete, is it 1 
A. That is right. 
Q. On the other side of the iron fence is the electric pole, 
between the iron fence and "the highway Y 
A. Not along there; there isn't any lig·hts at all along 
there. 
Q. I am talking about telegraph poles, not light poles. 
A. I don't know about that. 
Q. You don't know about that. As a matter of fact, wasn't 
there a big light pole-by that l don't mean a pole with lights 
hanging on it, but a pole that carried the light wires. Wasn't 
there one of these poles right near this truck, where it had 
stopped on the highway? 
.A.. I don't know, sir. 
Q. You don't know. You say that this truck was on its 
extreme right-hand side of the road, facing north Y 
A. Yes, sir. 
Q. In the direction in which it was going? 
page 86 ~ A. Yes, sir. 
Q. And ·its right-hand wheels 'vere even over on 
the gravel shoulder about a foot Y 
A. Yes, sir. 
Q. So that it was almost as far over to the right as it could 
go for the fence and the di~h, was it not? 
A. I don't know, sir. That shoulder is about-from that 
fence to where the concrete is, is about five feet. 
Q. There is a little ditch, however, right near where the 
fence is, isn't there? 
A. I don't know. 
Q. I show you two photographs which you have seen be-
fore. One of them has marked on it ''Defendants' Exhibit 
#4"~ I will ask you to look at that photograph and tell the 
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jury what· that is a picture of, that is, what highway that is 
a picture of. 
A. It is a picture of the highway of the river road, Little 
River Road. 
Q. Heading north Y 
A. Yes, sir. 
Q. Now, you have said that the accident happened about 
fifty or sixty feet this side of Swann Avenue' 
A. Yes, sir. 
Q. Now, look at that picture and see if the picture of the 
truck that you see is about in the position that it was on the 
night of the accident? 
page 87 ~ A. It looks like i~. 
· Q. Yes, it looks like. it is in approximately the 
position it 'vas the nig·ht of the accident. Now, you see there 
-It isn't a light pole ; it appears to be a telegraph pole. You 
see a telegraph pole there, do you not? 
A. Yes, sir. 
Q. Does that refresh your memory that there are telegraph 
poles there? 
A. Yes, sir~ 
1\Ir. Smith: This photograph is offered in evidence by agree-
ment. ' 
Q. Here is another photog'l'a ph. I will ask you to look at 
that and tell the jury what that represents. 
A. It looks as if it was River Road, goi~g south. 
Q. Comparing the photographs, it is the same road, except 
one is looking north a·nd one looking south f 
.A. Yes, ~ir. 
l\fr. Smith: I offer both of those two photographs in evi-
dence. 
1\fr. Caton: What is the number of the second one f 
1.\fr. Smith: The number on it is Defendants' Exhibit #2. 
The Court: You indicated a distance a while ago. Will 
you qualify that in the record? 
Mr. Smith: The distance from where I am sitting to where 
Tyler is sitting is about eighteen feet, eighteen feet 
page 88 ~ at the most from where Tyler sits, to me. 
The Court: Is that agreeable to you g·entlemen? 
1\fr. Smith: That is my guess. · 
1\fr .... Caton: It is approximately eighteen feet. 
1\fr. Smith: It is a pretty good guess. 
• 
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By ~Ir. Smith: 
· Q. I will ask you to look at these photographs again, and 
you have decided, in your judgment, that this accident hap-
pened about 150 feet north of this overhead bridge. Now, I 
will ask you to look at that photograph and refresh your 
memory, if it does, and tell the jury now the distance you 
think it is from that overhead bridg·e to where this accident 
happened. 
~r. Caton: If the Court please, I don't think that is a 
~ question; present a picture and ask him to estimate the 
· distance. The perspective on the picture is bound to mis-
lead him. --
The Court: Can't he indicate on the picture where it hap-
pened? 
~Ir. Smith: Yes. 
Q. Take both of these photographs and indicate with this 
pencil whereabouts on the highway you think this accident 
occurred. Now, the first picture I hand you is the picture 
looking south. 
A. Right along in here. (Indicating.) 
Q. ~lake a cross mark right in here. 
A. Right in there. (vVitness indicates.~ 
page 89 ~ Q. About where that cross mark is? 
A. Yes, sir. 
Q. Now, on the picture looking north, indicate where the 
accident happened. 
A. As near as I can. 
Q. Yes, as near as I can. recall. 
The Court: Is the truck the same place it was that night? 
Mr. Smith: He said it wasn't approximately. 
The Court: Do you remember that house over there Y 
~rhe Witness : There was a house right back in here. 
Q. This is the house on Swann A venue? 
A. There are a couple of houses back here. 
The Court: Show where that house was. 
The Witness: I would say along in here. 
Q. Along. here you say? . 
A. Yes, s1r. 
. 
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Mr. Caton: ~o,v, it is understood that these marks indicate 
not where he says the truck was, but where he believes, to 
the best of his opinion, the accident occurred T 
:iYir. Smith: That is right, and it is the testimony of 
Charles ·E. Tyler, only. 
Q. Now, you drive over that highway frequently, I believe 
you have saidY 
A. Yes, sir. 
Q. How many streets intersect River Road be-
page 90 ~ tween the bridge and Swann Avenue f 
A. I don't know, sir. 
Q. Do you recall wha.t you were talking about when you · 
were driving along there this night 1 
A. I wasn't talking about anything. 
Q. You were:rr't talking about anything. You, say the road-
way was dryf 
A. Yes, sir. 
Q. It had misted early in the night Y 
A. Yes, sir. 
Q. It wasn't misting then, but the night was dark? 
A. Yes, sir. 
Q. Where this accident occurred, there was a straight road 
ahead of you going north for a distance of a mile or so, is 
there not? 
A. No, sir, there is a little bend in the road to the left after 
you go under that bridge, a little bend to the left. 
Q. That is before you got to the point of the accident? 
A. J nst as you go under the bridge, there is a bend to the 
left. 
Q. After you get under the bridge going north, you have a 
perfectly straight road for over a mile, don't you Y 
A. There is a little curve in the road, practically clear down 
as. you g·et down to Swann Avenue, there is a little bearing in 
the road. · 
page ·91 ~ Q. A little curve, you say? 
1\fr. Caton: A little bearing, he said. 
Q. A little bearing. Do you see that bearing on this photo-
graph? · 
A. No, sir, I don't see it on there. 
Q. After you get around this curve or this bearing you 
speak of, you then have a straight road in front of you, going 
north, for over a mile, don't you 7 
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A. Yes, sir. 
Q. And you had got arotmd this curve or this bearing be-
fore the accident happened? 
A. No, sir. 
Q. You were still on the curve Y 
A. That curve or bearing· goes up to Swann Avenue, and 
then a straight road on down 'to the red light, and past the 
red light. 
Q. How far before you got to the car did you have, as far 
as the highway is concerned, an unobstructed view of the 
road! 
A. I was noticing the road at all times. 
Q. I understand you were. You evidently do not under-
stand my question. How far before you got to where the 
truck was is the road straight enoug·h so that you could see up 
to where the truck was¥ 
A. I don't understand. 
Q. You say you drive over that road nearly every day Y 
A. Yes, sir. 
Q. As a matter of fact, before you get to the 
page 92 ~ bridge going north, there is nothing to keep you 
from seeing up to Swann Avenue, where this acci-
dent happened, is there-~ 
A. Yes, sir. 
Q. What is thP.rP.? 
A. You 'have got to go down a gTade: when you cross the 
bridge there is a grade. If you had to see beyond the bridge, 
that would block you from seeing Swann A venue or any other 
avP.nue beyond the bridge. 
Q. You still do not understand my question. After you 
get to the bridge-! am not talking about thP. railroad bridge, 
I am talkin~ a bout the W ashin~ion and Old Dominion bridge 
-can you see the point where this accident occurred, looking 
north. in tJ1e daytime, bAfore you get to the bridge Y 
A. Yes, sir. 
Q. In other words, the road is straight enough so that you 
can see that far even before you get under the bridge going 
north, isn't it 7 
A. You say you can see Swann Avenue before you get un-
der the bridgP.? 
Q. Yes. 
A. Yes, sir. 
Q. Now, whatever that distance is, then, is the distance 
that you had an unobstructed view except by the darkness of 
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the night, of course. I understand that always ob-
page 93 ~ scures the view, but nothing about the road or 
curves in thA road to keep you from seeing it, was 
there? · · ·· 
A. At night, dring like that, you can't see as far in the 
night as you can in the day. 
Q. I understand that. I said, except for the darkness of 
the night, there was nothing to obstruct your view. 
A. I didn't see .anything at all. I didn't see anything in 
the road. I didn't see the truck until I was up on it. 
Q. Where were you looking? 
A. Straight ahead. 
Q. You tell this jury you were going down that road look-
ing straight ahead; that is what you say? 
A. Yes, sir. 
Q. You say your lights were burning? 
A. Yes, sir. 
Q. Were your lights burning that brightly that they showed 
up an object three hundred feet before you got to it 7 
A. Burning that bright? 
Q. Yes. 
A. They were burning. 
Q. How bright were they? 
A. I don't know. 
Q. ·You know the law requires you to have headlights burn-
ing brightly enough so that they will show up an object three 
hundred feet ahead? 
page 94 ~ .A... My car was tested in November. 
Q. You don't know whether your lights were 
burning brightly enough to show· up an object three hundred 
feet ahead or not, do you? 
A. To be exact, no, Rir. 
Q. All you know, and all you can say to this jury, is that 
yon WAre driving that car down this straight road on your 
right-hand lane, looking straight ahead, your lights burning, 
you do not know how brightly, you saw nothing when this 
b1ur appeared before you when you were right up on the 
truck? 
A. Yes, sir. 
Q. And you say, from the time you went under the bridge 
going north until the time of the collision no other traffic had 
been on the highway at all; that is, nothing l1ad passed you 
going in the same direction, and you had not met any car go-
in~ in the opposite direction? 
A. No, sir. 
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Q. In other words, no traffic along that part of the high-
way at all, except your car and this truck? 
A. No, sir. 
Q. Now, you testified that you were going between thirty 
and thirty-five miles an hour. Ho'v do you estimate that 
speedY 
A. That is the regular speed I drive all the time. 
Q. That is the regular speed that you drive? 
A. Yes, sir. 
page 95 ~ Q. ·You had not looked at your speedometer, had 
you? 
A. ·Yes, sir. 
Q. When? 
A. Just a few seconds before the accident happened, as I 
come across the bridg·e. 
Q. Just a few seconds before the accident happened you-
looked at the speedometer? 
A. Yes, sir. 
Q. Why did you look at it? 
A. I look at it all the time to avoid breaking the law. 
Q. You saw no traffic approaching you from the rear or 
meeting traffic. and a couple of seconds before the accident 
you looked at the speedometer? 
A. ·Yes, sir. 
Q. What did your speedom~ter say? 
·. Thirty-three. 
. And that was just a few seconds before the accident 
l1· lpened? 
A. ·Yes, sir. 
Mr. Smith: That is all. 
RE-DIRECT EXA1\UNATION. 
By Mr. Caton: 
Q. Can you say that that is the truck on the road the night 
of the accident? 
A. No, sir, I cannot say that. 
pag·e 96 ~ Q·. Does it look like the truck? 
A. At least-1 didn't notice the truck-but up 
here doesn't look like it back up there. 
Q. You do not know whether this was the identical truck 
that was on the road that night, you eannot say that? 
A. No, sir. 
0. Assumin~ this was, was it a truck of similar eharacter 
and size? 
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A. Yes, sir, looks like it. 
Q. Well, ~hen, point out to the jury where the two lights 
were~ that you saw after the accident had occurred . 
.A. One here and one thAre. (Indicating .. ) 
Q. Is that at the top of the truck Y 
A. ·Yes, sir. . ~-
Q. Were there any lights down in here at all! 
A. No,., sir.. · 
Q. How tall was that truck, thA one that was in the acci-
dent 7 ;Can you estimate the height of that truck? 
.A. No, sir. 
Q. How tall do you think the truck was. that was in the ·ac-
cident that night, do you recall f 
A. No, sir, I don't? 
Q. But those lights WAre at the top? 
A. Yes, sir. 
Q. .And yon did not see those lights before the 
page 97 } accident at allY 
A. No, sir. 
Q. How old was your sister when she was killed 7 
.A. Twenty-eight years old. 
Q. How many children were there 7 
A. Three. 
· Q. Wl1at were their ages 7 
A. Annie ~Iarie, seven; Thirza, nine, and· Morris Simms, 
eleven. 
Q. Was she employed at the time of hP.r death? 
A. Yes, sir. 
Q. 'Vith 'vhom? 
A. Doctor Major. 
Q. Do you know how much she was making a week? 
A. I think eight dollars. 
0.. How· long had she been employed Y 
A. About a year with Doctor Major. 
Q. With whom was she employed before that? 
A. J.\IIr. Chauncey. 
Q. Which 'Chauncey? 
A. He has a meat market on Queens Street. 
Q. Was she in good health or bad health? 
A. Good health. · 
Q. Had she lost much time from her employment Y 
A. No, sir. 
page 98 ~ Q. Was her husband living with her at the time 
of the accident f 
A. No, sir. 
.... 
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Q. Has he contributed anything to the support of the chil-
dren' 
A. No, sir. 
Q. Who has supported them 1 
A. I and my wife. 
Q. Anybody else? 
A. Their g:r;andfa ther helped. 
Q. They are living at whose homeY 
A. My home. 
Mr. Caton: That is all. 
And further this deponent saith not .. 
Thereupon, 
GILBERT J. COX, JR., 
a witness of lawful age, being first duly sworn, deposes and 
says as follows-: 
DIRECT EXAMINATION. 
By Mr. Caton: 
Q. What is your name, residence and occupation f 
A. Gilbert J.- Cox, Jr.; Alexandria; agent of the North-
western Mutual Life Insurance Company. 
Q. How long have you been in that business? 
A. Fifteen years or more. 
Q. Do insurance companies, in solicitation of insurance, 
have experience tables.? 
page 99 ~ A. They do. ~ 
Q. Have you with you a book showing the tables 
upon which rates are based as to life expectancyf-
.A. I have. 
Q. Assuming a person to be twenty-eight years old, what 
is the life expectancy of that agef 
A. The expectancy at age _twenty-eight is thirty-six point 
seventy-three years. 
Mr. Caton: That is all . 
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CROSS EXAMINATION. 
By Mr. Smitht 
Q. You do·not know how that is calculated, of course~ 
A. By a society of actuaries. 
Q. You are not an actuary f 
A. No~ sir. 
Q. You do not know how they reach those figures 7 
A. On actual experience. · . 
Q. The :figure that you have read i~rom the American 
mortality tables Y ·· 
A. ·Yes, sir. 
The Court: By thirty-six point seventy-three, what do you 
meant 
The Witness: Thirty-six and three-quarter years to live 
after they are twenty-eight. 
Q. A great many people have thirty-six years' 
page 100 } expectancy and do not live twenty-four hours~ 
isn't that true f 
A. And a great many ·people live longer. 
)£r. Caton: A great many people live longer, you say? 
ThP. Witness : These tables run to ninety-five. 
Mr. Caton: That is all. 
And further this deponent saith not. 
·Thereupon, 
. . .. . . CAR(n:~il~E TYLER, . . 
a witness 9f lawful age, being first duly sworn, deposes and 
says as follows : 
DIRECT ExAh£INATION. 
By Mr .. Catpn: . 
Q. What,is yo"Qr name? 
A. Caroline Tvle:r. Q. Where do you live 1 
A. 904 Queens Street. 
Q. Are you the wife of Charles Tyler? 
.A. Yes, sir. 
Q. Marian Simms was your sister 7 
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A. Yes, sir. 
Q. Were you in the· car the nig·ht of the accident in which 
sl1e was killed T 
A. Yes, sir. 
Q. Where were you seated? 
A. In the middle. 
Q. Who was driving·? 
A. ~y husband. 
page 101 ~ Q. Where did the accident occur? 
A. O~iver Road. 
Q. Do you know approximately how fast your husband was 
driving? · 
A. Between thirty and thirty-five. 
Q. Do you know, or do you remember, whether or not his 
lJCadlig·hts were burning at the time? Do you know that? 
A. No. 
Q. You do not remember that? 
A. No. 
Q. You do not remember whether his lights were burning? 
A. Oh, yes, the lig·hts were burning. 
Q. The lights on the car Charles Tyler was driving were 
burning? 
A. Yes; I thought you meant the lights on the truck. 
Q. You were sitting in the middle f 
A. Yes, sir. 
(J. And Eddie 1\ticC~llough was sitting at your righter 
A. Yes. 
Q. Who was sitting in his lap? 
.1:.\. 1\tiarian Simms. 
Q. 1\faria.n Simms is your sister? 
A. Yes. 
Q. Did you see the truck in the road in front .of you t 
.A. No, I sa'v a big blur. 
page 102 ~ Q. Whicl1 way were you looking? 
A. In front. 
Q. Were you looking in front of you Y 
A. Yes, sir. 
Q. Did you see any lights on the truck at all? 
A. No, sir. 
0. Did you see any lights on the back of the truck? 
A. No, sir. 
0. Did you see anybody in the road waving you down? 
A. No, sir. 
Q. What did Charles Tyler do about the time you saw it? 
A. He turned and tried to avoid striking the truck .. 
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Q. And that is when the accident occurred Y 
A. Yes, sir. 
Mr. Caton: That is all. 
CROS!S EXAMINATION. 
By Mr. Smith: 
Q. You do not know whether there were any lights on the 
truck at all! 
A. No, sir. 
Q. You didn't see the truck at all f 
A. ·No, sir. 
Q. You say you did see a big blur just before you hit the 
truck! 
A. Yes, sir. 
page 103 ~ Q. You say you were going between thirty and 
thirty-five miles. an hour f 
A. Yes, sir. 
Q. Had you just looked at the speedometer, toot 
A. Yes, sir. 
Q. A couple of seconds before the accident happened! 
A. Yes, s"ir.. . 
Q .. And was it going thirty-three miles an hour! 
.A. Yes, sir. 
l\ir. Smith: That is all. 
And further this deponent .saith not. 
Thereupon, 
C. B. PRESSLEY, 
a witnP.ss of lawful age, being first duly s~orn, dep9ses and 
says as follows: · 
DIRECT EXAMINATION. 
By Mr. Phillips : 
Q. Will you state your name, residence and occupation' 
A. C. B. Pressley; I livP. at 1728 Queens Lane, Arlington, 
Virginia. 
Q. And are you connooted with the State Highway Patrol Y 
A. Yes, sir, state policeman. ' 
Q. Did you have occasion on Monday, January 26, to in-
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vestigate an accident on the Richmond-Washing-tan highway 
between Washington and Alexandria? 
A. That is right, on the river road. . 
· Q. What time did you arrive there! 
page 104 ~ A. Fifteen minutes after twelve. 
Q. After twelve! 
A. That is right. . 
Q. What direction did you approach the accident from 1 
A. From the north. 
Q. When you arrived there, what did you seeY 
A. I noticed this truck on the highway, and this Ford 
roadster-Wait just a minute and let me refer to this book-
a Ford coupe it was. It struck the back end of this truck. 
They had a collision and there were people crowded all 
around there. 
I began to render what assistance I could, sir. 
Q. When you arrived there, in what position was the Ford 
automobile relative to the position of the truck? 
A. 'the truck was headed north on the river road, and the 
c~r \vas headed north on the river road, and the car was at 
the left .rear of the truck, just partially up to the side of the 
truck, sir. 
Q. Alongside of the truck Y 
A. Not all the way; just partially up. . 
Q. Did you see the driver of the automobile at that timeT 
A. Well, I s~w him before the accident, before we went over 
fully the details. I got the address and so forth. 
Q. When you arrived on the scene of the accident, did yoti 
see the driver of the truck f 
A. Yes, I found him before· the aceident was fully investi-
gated. . . 
page 105 ~ Q. Where was heY . . 
A. Around the accident. 
Q. Did you discuss this acc1deilt w~th him 1. . 
A. I didn't exactly. I did, yes, sir. I dj.scussed it. r 
wanted to see the cards, the necessary credentials of the truck 
and so forth. · · 
Q. Did he have occasion to teil you why he was there at 
that particular time? . 
A. Yes, he did. He said he was out of gasQliiie~ . 
0. Did he tell you where he had been driving from Y _ 
A. I don't believe he did tell me, but I-I don't remember,. 
s1r. 
Q. Did he tell you whether or not anybody else was with 
himY 
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A. That is right. The helper had gone up north on the 
highway to get some gasoline. 
Q. Did he tell you whether or not he atternpted to take some 
precautions about protecting traffic on that road? 
A. HA said hP. started to get out of the cab to put some 
flares out and saw this vehicle approaching from the south, 
and jumped back in the cab, sir. 
Q. Did you makP. an examination of the lights on that 
truck? 
A. I did, sir. 
Q. Did you make an examination of the tail-
page 106 ~ light? 
A. Yes, sir. 
Q. In what condition did you find the tail-lightl 
A. The tail-light was out. The bottom tail-lig·ht was out. 
The one on each top corner was burning. 
Q. What was the condition of thP. one known as the tail-
light? 
A. It was out. 
Q. It was out, but what was its condition? Did you make 
any examination of it Y 
A. I did. I got down and looked at the wires and they 
looked to be rusty and broken. 
Q. Did it appear tha.t it had been operating at any imme-
diate time before this accident Y 
A. The lig·hts burning Y 
Q. Whether its condition would permit it to be operp,ted. 
A. I d~>I~ 't think it had, no, sir. 
Q. In rAspect to the road, in what position in the road 
was the truck, relative to the side of the road? 
A. What do you mean, how was it parked on the highway? 
Q. YP.s, how it was parked on the highway. 
A. It was parked on the highway. 
Q. On the rig·ht-hand side or the left-hand side? 
A. The right-hand side of the highway, headed north. 
Q. How far would you say it was from the right-hand side? 
A. From the fence, yon mean, or the edge of the 
page 107 ~ hard surface? 
Q. The hard surfaee. 
A. It was parked mostly on the hard surface. 
Q. Do you know how wide that road is? 
A. Approximately thirty feet. 
Q. Do you know 'vhat approximately the distance is be-
tween the hard. surface and the fence? 
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A. I would guess son1ewhere between :five and six feet. I 
have never measli.red it. 
Q. Did you notice two lights up at the extreme right and 
left-hand corners of this truck? 
A. YP.s, sir. I did. · 
Q. What kind of lights were those lights t 
A. We class them as markP.r lights or dimension lights. 
Q. What are they required on, ordinary passenger cars, 
or what? 
Mr. Smith: I object. That is a question of law. 
~£r. Phillips: He is a law officer. 
Mr. Smith: Fortunately, we do not get our law that way. 
I object to that. The Court will tell the jury what the law 
is. 
The Court: I don't think you have a right to prove it that 
way, Mr. Phillips. 
Q. What was the condition of these two lights? 
A. Burning. 
page 108 ~, Q. were they burning at the time you saw 
them? 
A. That is right, yes, sir. 
Q. Tad you noticed the condition of this truck, what type 
of truck it was? 
A. It looked like a moving type of truck. 
Q. "\Vould you look at this photog-raph and tell whether that 
appears to be the truck or a truck of that kind. 
A. I ~an 't say that 'vas the truck. That appears to be the 
type of truck. , · 
Q. What was the condition of the truck with respect to 
color and agP. and so forth? Was it an old or new truck? 
A. It appeared to be a truck of a year or maybe a couple 
of years or maybe three years old. 
Q. What was the color of it? 
A. It waR a dark color. I don't remember the color of the 
paint, but it was a dark color. 
Q. Was there any othP.r offi.cP.r there at the time you ar-
rived on the scene? 
A. I don't believe there was when I arrived. Officer Hawes 
came up later on, sir, just a few minutes after I got there, 
a bout the same time. 
Q. ~Ir. Pressley, in respect to that road, were there any 
lig·hts on that road that you could seP.? 
A. Whereabouts on tbe road Y 
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Q. Right along near there. 
pag·e 109 ~ A. Not right along close, no, sir. _ 
Q. What was the eondition of that road along 
that strip so far as light was concerned? _Was it a light or 
dark roadf . 
A. I would class it as a dark road, yes, sir. 
Q. Do you recall the abnospheric eonditions of that night! 
A. I do sir. The road was dry, if I remember. correctly. It 
was cloudy. 
l\fr. Phillips : I think that. is all. 
CROSS EXAMINATION. 
Bv 1\tlr. Smith: 
~ Q. 1\tir. Pressley, you say the truck was mostly on the hard 
surface road. The right hand wheels of the truck were over 
on the gravel shoulder, just a bit, were they not? 
A. As I remember it, I think possibly it was over as far 
as they could get between the fence and the edge of the hard 
~urface, not far from the edge of the hard surface to the shoul-
der. TherA is a ditch, and they couldn't get over much fur-
ther, sir. 
Q. That is right, and there are telegraph poles stretched 
:~.1 ong there, and the iron fence, which would make the distance 
~VP.ll less that a car could drive, would it not? 
A. WP.ll, sir, I believ~ this picture shows those telegTaph 
poles. I l1elieve this shows the telegraph poles to be on the 
other side of the fence on the railroad property. 
Q. How about 6>11Y poles? 
lJage 110 } A. Yes, sir. I see one here on the outside of 
the fence, yes, sir. 
Q. Now, Mr. Pressley, was the truck traveling· or standing 
still when the accident happened f 
lVIr. Phillips: If Your Honor please, I object to that. This 
officer docs not know. 
1\tir. Smith: I thought the officer testified to that. 
Mr. Phillips: He couldn't testify it was standing still. 
lV[r. Smith: You have proved that the man ran out of gaso-
line. 
1\tir. Phillips: You can question him what the operator of 
the truck told him. 
The Court: As I recall the testimony, the truck was parked. 
Mr. Smith: That is right. 
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By Mr. Smith: 
Q. When you got there, Mr. Pressley, the truck was stand-
ing stillY _ 
A. Yes, sir. 
Q. Parked in this manner, with the rig·hthand wheel off the 
concrete, over on the shoulder, as nearly to the right-hand side 
as he could safely get. Now, you talked to the driver; you say! 
A. Yes, sir. 
Q. And he told you that the car was out of gasoline t 
A. That is rig·ht sir, yes. · 
Q. How was that truck moved Y 
A. After the accident happened, sir 1 
page 111 ~ Q. Yes. 
A. I just forg-et how it 'vas moved, whether 
they brought gas-I believe they did bring. gasoline to move 
it away. 
Q. In other words, the truck was out of gasoline, there is 
no question about that Y 
A. Yes, sir. 
Q. And one of the boys had gone ahead, according to what 
the driver told you, to get gasoline at the time this accident 
happene_df 
A. That is rig·ht, sir. . 
Q. I hand you another photograph which is designated De-
fendants' Exhibit #3. Look at that photograph, please, sir, 
and tell us, if you can identify what is there. 
A. That looks like the truck. It has Barry & Son on the 
truck. 
Q. That is the truck f 
A. Yes, sir. _ 
Q. I show you another photograph marked Defendants' 
Exhibit #1, and ask you if you can tell us what that is a photo-
graph of. 
A. That is a photograph looking north on what we call the 
river road towards Washington. 
Q. Will you point out to the jury and mark on that photo-
graph the point where the collision occurred between this car 
and this truck? 
page 112 ~ A. To the best of my knowledge, this truck-
This accident occurred almost directlv across 
from this house on the }P.ft of the road, going north, some-
where along in here, I would say. 
Q. All right, sir. make a cross mark, please. 
A. (Witness indicates.) 
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The Court: What number is that exhibit 7 
Mr. Smith: Defendants' Exhibit #1. 
Q. 1\fr. Pressley, you are familiar with that highway. About 
how far-and before you answer this question, if you want 
to you may look at the photograph to refresh your memory. 
Do not undertake to testify from the photograph, but use it 
to refresh your memory. 
About how far is it from the point of this accident to the 
overhead bridge, which we know·· as the Washington and Old 
Dominion Bridge~ 
A. Roughly,. approximately, I would say over a hundred 
yards, sir. 
Q. As a matter of fact, how many-blocks, how many streets 
intersect the RivAr Road- between that Bridge and Swann 
Avenue? 
A. Yon mean betweAn Swann .A. venue and the bridge Y 
Q. Yes, sir. 
A. No streets cut through. There may be some laid out. 
Q. Would you mind, after you are excused from the stand, 
going out there and just approximately measuring the dis-
tancP. from the bridge to the point where this accident hap-
pened? 
page 113 ~ A. Yes, sir, I sure will. 
lVfr. Smith: I will ask the Court to permit the officer to 
do that.· The distance seems to have arisen, and the sensible 
thing to do is to get it, go out there and have it measured. 
That is all. 
RE-DIRECT EXAMINATION. 
By Mr. Phillips: 
Q. Mr. Pressley, how tall is the truck~ 
A. Well, sir, approximately, probably a. little over eight 
feet, sir. 
Q. How wide was the truck Y 
A. Well, sir, approxin1ately I would say eight feet wide, 
six to eight .feet wide, so mew here there, I never measured it. 
(~. In the operation of an auton1obile; how long have you 
been operating an automo.bile? 
A. Well, about fifteen years, I guess, sir, approximately, 
roughly. 
Q. In the operation of an autobile between the time that 
you find yourself running out of gas and you run out of gas, 
would you say any time elapses Y -
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~Ir. Smith: If Your Honor please, it is not a question this 
witness or anybody else could answer. That is not the sub-
ject of expert testimony. · 
The Court: I sustain the objection. 
~Ir. Smith: That is a question of human experi-
page 114 ~ ence. 
The Court: Unless you lay the proper founda-
tion. 
Q. 1\tir. Pressley, 'vould the momentum of an automobile 
carry you some distance after the gas supply had been ex-
haustedT 
1\tir. Smith: I object to that question. 
The Court: I sustain the objection. You have got to lay 
your foundation. 
lVIr. Smith: That is a matter of everyday experience. 
JVIr. Caton : We note an exception. 
Q. 1\tfr. Pressley, during· the course of the conversation 
which you had with this truck driver, did he tell you about 
how long the truck had been standing there 1 
A. Only a few minutes, sir. I think to the best of my 
knowledge, only a few minutes. I think, to the best of my 
knowledge, only a few minutes, until he could send the driver 
on to get some gasoline. 
1\fr. Phillips: That is all. 
1\tfr. Smith. 1\fr. Pressley, if you will run out and get that 
measurement, I will certainly appreciate it. -
The Witness: I certainly will, sir. 
And further this deponent saith not. 
Thereupon, 
RtTSSELL A. HAWES, 
a witness of lawful age, being first duly sworn, deposes and 
says as follows : · · 
DIRECT EXAI\fiNATION. 
, 
Bv Mr. Caton: 
·· Q. State your name, residence and occupation T 
page 115 } A. Russell A. Hawes; city of Alexandria, Vir-
ginia; police officer for the city. 
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Q. Were you connected with the police force of Alexandria 
on January 26, 1936~ 
A. Yes, sir. 
Q. Do you remember being called to the scene of an acci-
dent in the early morning of January 26, while on duty? 
A. Yes, sir. 
Q. Did you go to the scene of the .accident Y 
A. Yes, sir. 
Q. Please tell the jury, when you got there was Officer 
Pressley at the time you got there? 
A. Yes, sir. • 
Q. All rig·ht, what did you see when you go to the scene of 
the accident f 
A. We arrived on the scene-! was with Officer Embrey, 
and Bayliss in a cruiser, and we found a big· truck sitting on 
the road off to the side, diagonally away from the road from 
the truck was a ·Ford roadster, with the side crushed in. The 
ambulance was there at the time, taking the injured to the hos-
pital. 
Q. Did you make an examination of the truck as to its posi-
tion on the highway Y 
A. Yes, sir. 
Q. To your recollection, where was that truck? ~ 
A. The left side was near the center of the road. 
page 116 ~ Q. vVhere were the right wheels of the truck? 
. A. The right 'vheels were between two and 
three feet from the P.d,gP. of the road, the concrete road. 
Q. \Vhich way was the truck facing? 
A. Facing north. 
Q. Did you make any examination of the lig·hting equipment 
with :Mr. Pressley? 
A. Yes, sir. . 
Q. What was the situation with respect to the lights, did 
you find Y _ 
A. They were very, very old and rusty, and the wire was 
broken. 
Q. Which lights are you talking about? 
A. Tail-lights. 
Q. Were they on or off Y 
A. Off. 
Q. From your inspection of the tail-lights, do you think 
they could have been in operation within the past twenty-four 
hours? 
A. No, sir. 
80 Supreme Court of Appeals of Virginia 
.Russell A. Hawes. 
Mr. Smith: I waive any objection. That is an improper 
question, I think, but let it go. 
Q. What lights were on that you saw after you made· the 
inspection 7 
.A.. A. small light on each side of the truck; up 
page. 117 ~ near the top. . 
Q. About how tall do you think this truck was, 
from your recollection of it 7 
A.. I judge it to be around ten feet. 
Q. I show you this picture which has been offered in evi-
dence, and ask you if generally that is your recollection of 
the truck you saw the night of the accident? 
A. Yes, sir. 
Q. Will you please indicate to the jury where these two 
lights were that you saw Y 
Mr. Smith: They show there. 
A.. One therA and one here. (Indicating.) 
Q. Up at the top of the truck, one at the extreme right-
hand corner and one at the extreme left-hand corner, is that 
correct? 
A. Yes, sir. 
Q. And you saw, as I understand it, no other lights on that 
truck? 
A. No, sir. 
Q. As you approached the accident, from which direction 
did you come 7 
A. From the south. 
Q. Then you were going· north,vardly along the river road 
towards the scene of the accident? · · 
A. Yes, sir. 
page 118 ~ Q. Did I understand you to say you had been 
told thP.re was an accident out there and you had 
gone to investigate? 
A. By radio, yes, sir. 
Q. Will you tell the jury when you approached that truck 
and the scene of the accident, whether or· not you observed 
or saw any lights on that truck ·or not? 
A. We did not obsP.rve the lig·hts until \Ve got right close 
up on the truck. The lights were right dim. 
Mr. Caton: That is all. 
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CROSS EXAMINATION. 
By Mr. Smith: 
Q. You made your examination, Mr. Hawes, with Mr. Press-
ley, did you not? 
A. Yes, sir, at the same time. 
Q. And you heard him say that the right-hand wheels of 
the truck were over on the gravel shoulder on the right-hand 
side of the road, did you not? 
A. Y P.S, sir, on cross Pxamination he said that. 
Q. Do you disagree :with that1 
A.. Yes, sir. 
Q. You said you saw no other lights on the truck, You 
mean the headlights were not burning? 
A. I didn't see them. 
Q. You were just talking a bout the lights in the rear? 
A. Yes, sir. 
page 119 ~ Q. Did you make any experiment on those 
lig·hts in the rear to determine at what distance 
thP.y could be seen? 
A. No, sir. 
~ir. Smith: That is all. 
And further this deponent saith not. 
Mr. Caton: That concludes the plaintiff's case, if the Court 
please. 
ThP. Court: We will take a recess until lVIr. Pressley re-
turns. 
Thereupon, 
C. B. PR.ESSLEY, 
being recalled to the stand, further deposes and says as fol-
lows: 
RE-CROSS EXAMINATION. 
By :1_\,fr. Smith: . 
Q. Mr. Pressley, have you just measured the distance from 
this Washington and Old Dominion Bridge to the point of the 
accident on the river road? 
A. Yes, sir, approximately it figures out two-tenths of a 
mile on my speedometer. 
Q·. That is how many feet? 
A. Ten hundred and fifty-six feet. 
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1\lr. Smith : That is all. 
The Witness: I made the statement awhile ago-
A Juror : 1\IIay I ask a question? 
The Court: Yes, sir. 
A Juror: In your examination of that tail-light, did you 
notice any part of it broken besides the 'vire? 
page 120 ~ The Witness: I did not, no, sir. 
A Juror: Did you determine whether or not 
the driver of the truck had flares available? 
The Witness: I don't remember, sir, exactly. I couldn't 
answer that. I don't remember. 
And further this deponent saith not. 
1\{r. Smith: Let the record show that I am making a mo-
tion to strike tliP. P.vidence. 
The Court : The motion is overruled. 
1\lr. ~Smith: An exception is noted. 
Then, I will announce that I will stand on my motion and 
put on any testimony. 
Thereupon, the Court declared a recess for lunch, and the 
instructions were considered. 
lVfr. Caton: The Court having- indicated its consent to per-
mit the defendants to call Charles E. Tyler to testify as to the 
color of a marker lig·ht which he observed on the truck after 
the accident, objection and exception is made to this course, 
for the reason that the defendant has rested his case, indicat-
ing it was not his purpose to put on any testimony, and that, 
therefore, he cannot, at this stag·e of the game, place any tes-
timo;ny on the stand to vary the record which has been made 
up to thP. time the case has been closed. The case was con-
cluded at twelve-fifteen o'clock, at which time the :Court ad-
journed until one-fifteen, and it was during a con-
page 121 ~ sideration of the instructions that this request was 
made and granted, and such a difference in time 
might have the effect of misleading· the jury as to its import-
ance. · 
The Court : At the conclusion of plaintiff's case, the de-
fendant made a motion to dismiss, which motion was over-
ruled and to which defendant excepted. Thereafter, upon 
consideration of the instructions, particularly Defendants' In-
struction A, the question arose as to the testimony relative to 
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the color of the rear lights, and the record being silent on that 
point, counsel for defendant requested permission to recall 
the plaintiff's witness Tyler, who had testified to there being 
two lights on the rear of the truck, solely as to the color of 
these lights. The Court, over the objection of plaintiff, 
granted counsel permission to recall Tyler for this purpose, 
in order to clarify the evidence for the purpose of the instruc-
tions. 
Thereupon, 
CHARLES E. TYLER, 
bein~ recalled to the stand, further deposes and says as fol-
lows: 
" DIRECT EXiliiNATION. 
By Mr. Smith: 
Q. What was the color of those two lights you observed 
after thP. accident on the back of this truck Y 
A. As far as I can remember, they were red lights .. 
~Ir. Smith: That is all. 
And further this deponent saith not. 
/ Thereupon, the Court presented the instructions to the 
/ jury, summati~ WP.re made by the respective cbunsel. 
page 122 } Upon trial of the case of Charles E. Tyler, Ad-
ministrator of the Estate of Marian Simms, De-
ceased. v . • Julius G. Barry, Jenny Barry, and Daniel Barry, 
partners trading· as Julian Barry and Son, it was agreed be-
tween Counsel representing· both the plaintiff and the de-
fendants that the plaintiff's intestate, J\farion Simms, died 
on the 26th day of January, 1936, as a result of injuries re-
eeived by her in an automobile accident between a car driven _ 
by Charles E. Tyler, in which she was a passenger, and a 
truck owned by the defendant, Julius G. Barry. 
WM. P. WOOLLS, 
Judge. 
J. RANDALL ·eATON, JR., 
J. BARTON PHILLIPS, 
Attornevs for the Plaintiff. 
CHARLES ~HENRY SMITH, 
Attorney for the Defendants. 
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page 123 ~ PLAINTIFF'S INSTRUCTION. NO.1. 
(Refused.) 
The Court instructs the jury that it was the duty under 
the statute for the defendant in the operation of his truck 
upon the highway to equip his truck with both ''tail lig·hts" 
and "marker lights" and not to stop his truck in such a ma.n-
ner as to render dangerous the use of the highway by others. 
If, therefore, the jury believe from the evidence that the de-
fendant, through his agent, knew, or by the exercise of ordinary 
care ought to have known, tha.t there was a. defect. in the wiring 
in the "taillights", which rendered them of no use whatsoever, 
and that a.t the time the defendant's agent, in the course of 
operation, stopped the truck upon the highway the ''tail 
lights'' were not capable of being lighted, they shan, in de-
termining the defendant's liability, take into consideratil)n 
whether or not the defendant exercised due care under all 
the circumstances and if the jury believe the defendant did 
not use due care under all the circumstances and tha.t ~uch 
failure contributed to or proximately caused the accident from 
which the plaintiff's intestate died, they shall find for the 
plaintiff. 
page 124 ~ PLAINTIFF'S INSTRUCTION NO.2. 
(Granted with Amendments.) 
The Court instructs the jury that it is the duty of the driver 
of a motor vehicle to drive and operate said vehicle along 
the highways with ordinary care at all times, having due re-
gard to the use of the said highways by others lawfully there-
on, and that such vehicle sha.ll not at any time be stopped in 
such manner so as to impede, interfere with, or render dan-
gerqus the use of said highways by others. If, therefore, the 
jury believe from the evidence that the defendant ,,. ·il< * (so 
operated his truck as to) • * * render( ed) the highway at the 
point at which it stopped dangerous to the use thereof by 
the plaintiff's intestate, who was approaching along said high-
way in the right-hand lane thereof, where she had a right to 
be, and by reason thereof, the defendant's negligence proxi-
:rpately contributed to the accident complained of, then they 
must find for the plaintiff. 
Note: "' • • (to) 0 * * that portion of this Instruction which 
was deleted, and the Instruction, as it was given to the ,Jury, 
was without said portions marked • q; * (through) (j,\ ·~ ·~ • 
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page 125} PLAINTIFF'S INSTRUCTION NO.3. 
(Refused.) 
The Court instructs the jury that it is the law of this State 
that every vehicle operated within this State shall carry at 
the rear a lamp capable of exhibiting a red lig·ht plainly visible 
under normal atmospheric conditions from a distance of three 
hundred feet to the rear of such vehicle and such rear lamp 
shall be so constructed and so mounted in its relation to the 
rear license plate as to illuminate by a white light such license 
plate so that the same· may be read from a distance of fifty 
feet to the rear of such vehicle or a separate white light shall 
be so mounted as to illuminate and make visible such license 
plate from a distance of fifty feet to the rear of such vehicle. 
The law of Virginia further requires that all motor vehicles 
operated upon a highway within this State exceeding seven 
feet in height or in width shall also be equipped with lamps 
mounted at the extreme right and left-hand rear top corners 
of such vehicle, each of 'vhich lights shall be capable of prow 
jecting a red light visible under normal atrnospheric con-
ditions for a distance of at least three hundred feet to the rear 
of such vehicle. If, therefore, the jury believe from the evi-
dence that the defendants operated such truck upon a high-
way within this State without the full and cOinplete equip-
ment required by law, as above set forth, and such failure 
contributed to or proximately caused the· accident resulting in 
the death of the plaintiff's intestate, they must find for the 
plaintiff even though they may also believe that the said 
Charles Tyler, with whom she was riding as a guest, was 
also guilty of negligence. 
page 126 r PLAINTIFF'S INSTRUCTION NO. 4: 
(Granted.) 
The Court instructs the jury that if they believe from the 
evidence that the plaintiff's intestate was riding in an auto-
mobile driven by Charles Tyler, who was owner of such auto-
mobile, and over which she never assumed nor exercised any 
control and over which she had no control, and that she w·as 
injured without negligence on her part, even though they 
may believe that the said Charles Tyler, who was driving the 
car at tl1e time, was guilty of contributory negligence Ho as 
. ..-
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to prevent him from recovering damages for any injury he 
may have sustained, this does not affect the plaintiff's right 
to recover in this case, as the negligence of the driver, if 
any, cannot as a matter of law be imputed to heJ', traveling 
as his guest. If, therefore, the jury beli~ve from the evi-
dence that the defendant was guilty of any negligence which 
proximately contributed to the intestate's death, they must 
find for the plaintiff's intestate regardless of any negligence 
on the part of the driver of the automobile. 
page 127 ~ PLAINTIFF'S INSTRUCTION NO. 5. 
(Granted.) 
The Court instructs the jury, if they find for the plaintiff, 
they must assess the damages in such sum as they may deem 
fair and just under all the circumstances of the case, such dam-
ages not to exceed Ten Thousand Dollars ($10,000.00), and 
may direct in wha.t proportion any damages they may assess 
shall be distributed. to the husband and childFen of said in-
testate and in their discretion they may award the whole of 
such damages . as they may assess to the surviving children 
.of the intestate. 
If the jury find for the plaintiff, they may assess the dam-
ages by fixing the same at suc-h sum, not to exceed Ten Thou-
sand Dollars (10,000.00), as to be equal to the probable earn-
ings of the intestate, taking into consideration he·r age, health, 
. habits, energy, and perseverance during what 'vould have 
probably been her lifetime, if she had not been killed, and 
by adding these to the value of her services in the superin-
tendence, attention to, care of, and the ·education of her chil-
dren, of which they have been deprived by her death. 
PLAINTIFF'S INSTRUCTION NO.6. 
(Granted.) 
The Court instructs the jury that the defendant in this case 
is responsible for the acts of his agent. If, therefore, the jury 
believe from the evidence that the driver of the 
page 128 ~ truck was negligent at the time of the collision, 
and that such negligence contributed to or proxi-
mately caused the accident resulting in the injury from which 
the plaintiff's intestate died, they must find for the plain-
tiff. 
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PLAINTIFF'S INSTRUCTION NO. 7. 
(Refused.) 
The Court instructs the jury that the question whether or 
not the defendant's truck was an operated vehicle or a parked 
vehicle is to be determined from the evidence. If, therefore, 
the jury believe from the evidence that the defendant's truck 
was not lawfully parked or stopped upon the highwar but was 
being operated thereon without both the "marker lights" 
and the "tail lights", required by the statute, in use at the 
time of the accident and this failure contributed proximately 
to the accident complained of, then they must :find for the 
plaintiff. If, on the other hand, the jury believe that the 
defendant's truck was lawfully parked or stopped upon the 
highway and was properly equipped with the regular park-
ing lights and its parking or stopping in ·no way impeded 
or interfered with or rendered dangerous the use of the high-
way by other·s, particularly its use by the plaintiff's intestate, 
then they must find for the defendant. 
page 129} PLAINTIFF'S INSTRUCTION NO.8. 
(Refused.) 
·The Court instructs the jury that the Virginia law requires 
all motor vel1icles operated upon a highway within the State 
exceeding seven feet in height or in "ridth shall be equipped 
with marker lights in the extreme right and left-hand corners 
of said vehicle. If the jury believe these were the only lights 
on the truck at the time of the accident, it is further to de-
termine whether the marker lights complied with the light 
requirements of a parked car; and, if .they did not, and such 
failure to provide the necessary parking lights proximately 
contributed to the accident, they must find for the plaintiff. 
page 130 } PLAINTIFF'S INSTRUCTION NO. 9. 
(Granted.) 
The Court instructs the jury that, if you believe from the 
evidence that the truck was ·without lights burning on the 
rear thereof at the time of the collision, and that the failure 
to have said lights burning was a proximate cause of the acci-
dent, then you will find for the plaintiff. The burden of proof 
is upon the plaintiff to show that the truck was without said 
lights. 
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page 131 r DEFENDANT'S INSTRUCTION NO. "A". 
(Granted.) 
The Court instructs the jury that the law requires that 
whenever a vehicle is parked or stopped upon a highway, 
whether attended or unattended, during the period from a half 
hour after sunset to a half hour before sunrise, there shall 
be displayed upon such vehicle one or more lamps projecting 
a white light visible under norn1al atmospheric conditions 
from a distance of three hundred feet to the front of such 
vehicle and projecting a red light visible under like conditions 
from a distance of three hundred feet to the rear. 
Therefore, if you believe from the evidence that the 
defendant's truck was parked upon the highway on its right-
hand side, facing north on the River Road, in the City of 
Alexandria, Virginia, at night and that there was displayed 
upon such vehicle one or more lamps projecting the lights as 
aforesaid so that they 'vere visible from the required distance 
both to the front and the rear of said vehicle, you must find 
that the defendant was not guilty of any negligence in fail-
ing to have the vehicle equipped with proper lights, as re-
quired by law; and in this connection you are further in-
structed that the law does not require said lights to be dis-
played from any particular portion of the front or rear of said 
vehicle when parked on the highway, and it is immaterial 
whether a tail light, as required for moving vehicles, was 
displayed or not. 
page 132 ~ DEFENDANT'S INSTRUCTION "B". 
(Granted.) 
The Court instructs the jury that if you believe from 
the evidence that the defendant, Julius G. Barry, was the 
owner of a certain motor truck and that the agent, servant, 
or employee of the said defendant was in charge of said motor 
truck which had been driven upon said highway by said agent, 
servant or employee; and that it became necessary for the 
agent, servant or employee to stop and park said truck upon 
the River Road, in tlie City of Alexandria, Virginia, in the 
nighttime, and said truck was stOi.Jped or parked on its right-
hand side of the road, facing the direction it had been travel-
ing; and that said highway was wide enough so that other 
traffic lawfully upon the hig4way could travel upon said high-
way without impediment or without being interfered with or 
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being rendered dangerous by said motor truck; and that said 
truck was parked as aforesaid and from the rear of said 
truck was displayed a red light under normal atmospheric 
conditions visible from a distance of three hundred ( 300) 
feet to the rear of said truck at the time of the collision, you 
must find for the defendant. 
page 133 ~ DEFENDANT'S INSTRJJCTION "C". 
(Granted.) 
The Court instructs the jury that if the defendant's moto.r 
truck was parked or stopped on its right-hand side of the 
River Road at the time and on the occasion of the collision 
complained of and that there was displayed from said truck 
one or more lamps projecting a red light visible from a dis-
tance of three hundred feet to the rear of said truck, then 
there was no necessity, nor does the law require that any 
further signal light or other warning be given to other traffic 
upon the highway. 
DEFENDANT'S INSTRUCTION "D". 
(Granted.) 
The Court instructs the jury that it was not unlawful for the 
defendant, his agent, servant or employee to stop or park his 
motor truck upon the River Road at the time of the accident, 
out of which this ease arises, provid~d he parked on the 
right-hand side of the highway in such .manner as not to im-
pede or interfere with or render dangerous the use of the 
highway by others, provided said truck displayed the lights 
mentioned in other instructions granted at this time . 
. page 134 ~ DEFEN_DANT'S._INSTRUCTION "E". 
(Refused.) 
The court instructs the jury that the law requires all ve-
hicles traveling upon the highway of this State to be equipped 
with and to have burning a.t night two driving headlights 
sufficient to render clearly discernible a person or object at 
least two hundred feet ahead; and if you believe that the 
driver of the car in which the plaintiff's decedent was riding 
was being driven a.t a time when the vehicle was not equipped 
with such lights and at a time when said lights were not burn-
ing, and that such failure was the sole proximate cause of the 
accident, you must find for the defendant. 
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DEFENDANT'S INSTRUCTION ''E-2''. 
(Granted.) 
The Court instructs the jury that the law requires all ve-
hicles traveling upon the highways of this State to be equipped 
with and to have burning at night two driving headlights suffi-
cient to render clearly. discernible a person or object at least 
two hundred feet ahead; and if you believe that Tyler, the 
driver of the car in which plaintiff's decedent was riding 
at the time of her fatal injury was driving his car without 
such headlights burning sufficiently bright to render clearly 
discernible a person or object a.t least two hundred 
page 135 ·r feet ahead, and that such failure 'vas the sole 
proximate cause of the accident, you must find 
for the defendant. 
DEFENDANT'S INSTRUCTION ''F". 
(Granted.) 
The Court instructs the jury that the law requires all per-
sons driving an automobile upon the highways of the State 
of Virginia to keep a proper lookout ahead for obstacles, 
pedestrians and other traffic, and if you believe that the driver 
of the car in which the plaintiff's intestate was riding failed 
to keep a proper lookout and that this was the sole proximate 
cause of the accident, you must find for the defendant. 
DE:B,ENDANT'S INSTRUCTION "G". 
(Granted.) 
The Court instructs the jury that the ~efendant in this case. 
was not required to keep any lookout for traffic provided its 
vehicle was lawfully parked upon the highway and was dis-
playing the lights as required by law. 
page 136 r DEFENDANT'S IN~TRUCTION ''H' ·. 
(Granted.) 
The Court instructs the jury that the fact that an automo-
bile collision occurred raises no presumption of negligence 
on the part of any person, and the burden is upon the plain-
tiff to prove by a preponderance of evidence each and every 
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essential element which goes to constitute any act of negli-
gence. 
page 137 ~ To the action of the Court in refusing plain-
tiff's Instruction No. 1, in amending plaintiff's In-
struction No. 2, and in refusing plaintiff's Instructions No. 
a, No. 7, and No. 8, the plaintiff, by Counsel, objected, which 
objections the Court overruled. To this ruling of the Court 
the plaintiff excepted and stated the following assignments 
of error: 
1. The Court's action arbitrarily disregarded the testimony 
which placed the defendant's truck on the traveled portion 
of the highway and arbitrarily precluded the jury from deter-
mining whether or not the truck was an operated or parked 
truck. 
2. The Court's action disregarded the greater weight of 
.authority which holds that a truck or vehicle is still an oper-
ated vehicle even though it has come to a stop for emergency 
purposes or reasons. _ 
3. Because the Court, in arbitrarily holding that the truck 
was a parked truck, eliminated from the jury all considera-
tion of the failure of the truck in having a tail-light capable 
of being in use at the time when the truck was being operated 
upon the highway. 
4. Because Instruction No. 7 properly instructs the jury 
even though the Court was correct in holding that a stopped 
car is a parked car. Whether or not the car had stopped and 
was parked and was not being operated was a question for 
the jury .. 
To the action of the Court in allowing the defendant's In-
structions "A", "B ", ·" C", "D", and "G", the 
page 138 }- plaintiff, by· Counsel, objected, which objections 
. were overruled. To this ruling of the Court, the 
plaintiff, by Counsel, excepted and stated the following assign-
ments of error: 
1. The said instructions ignored the plaintiff's theory of 
the case and arbitrarily instructed the jury that as the defend-
ant's truck had stopped upon the highway, it was lawfully 
parked, provided only parking lights were shown. 
2. The said instructions ignored the greater weight of au-
thority which holds that a vehicle is still ~n operated vehicle 
even though it has come to a stop for emergency purposes. 
3. Because the evidence showed that the only lights discerni-
. . 
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ble after the accident were ''marker'' lights'', 'vnich by 
statute are required to be upon vehicles of certain dimensions 
and arbitrarily instructed the jury that such ''marker lights'', 
which are required upon vehicles in operation, were sufficient 
for vehicles lawfully parked. 
page 139 r I, William P. \Voolls, Judge of the Corporation 
Court of the City of Alexandria, Virginia, do here-
by certify that the foregoing stenographic reports and tran-
scripts of testimony, and other incidents of the two trials in 
the case of Charles E. Tyler, Administrator of the Estate of 
Marian Simms, Deceased, v. Julius G. Barry, Jennie Barry, 
and- J. Daniel Barry, Partners, trading and doing business as 
J. Barry & Son, embracing, as they do, all the testimony 
adduced at both of the trials, objections to testimony, excep-
tions to rulings thereon; also embracing and setting out all 
of the instructions that were offered, refused, amended and 
given in both trials of the case, the objections of Coun-
sel to the Instructions, and exceptions to rulings thereon, 
was this day present~d to tl1e undersigned Judge of the said 
Court for authentication; 
And it appearing that the Attorneys for the Plaintiff have 
had due and timely notice of this application, and the said 
transcripts appearing to be correct, full, and complete in all 
respects, they are hereby certified and authenticated as the 
true transcripts of all the proceedings had at the two trials of 
said case, and the same is transmitted to the Clerk of said 
Court to be filed with and made a part of the record in this 
case. 
DONE within sixty clays from the date of final Judgment in 
said case. 
GIVEN UNDER MY HAND this 12th day of January, 1938. 
WM. P. WOOLLS, Judge, (Seal) 
page 140 r CLERK'S CERTIFICATE. 
Virginia: 
In the Clerk's Office of the Corporation Court of the Citv of 
Alexandria. "' 
1., Elliott F. Hoffman, Clerk of the Corporation Court of 
the City of Alexandria., Virginia, do hereby certify that the 
foregoing is a true transcript of the record in the case of 
Charles E. Tyler, Administrator of the Estate of 1\{a.rian 
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Simms, Deceased, v. Julius G. Barry, Jennie Barry, and J. 
Daniel Barty, Partners, trading and doing business as J. 
Barry and Son, as appears from the original records and 
files in this office; and I further certify that it affirmatively 
appears from the papers filed in said action that the Attorneys 
for the plaintiff had·due 'vritten notice of the intention of the 
said defendants to apply for the foregoing transcript of 
Record, and further that the said Counsel had due written 
notice of the time and place at which transcript of evidence and 
incidents of trial in lieu of Bills of Exceptions were tendered 
the Judge of said Court to lJe signed, sealed, and made a part 
of the Record in this case. 
GIVEN UNDER MY HAND this the 12th day of January, 
1938. 
ELLIOTT F. HOFF~IAN, Clerk. 
Cost of Record, $5.00. 
A Copy-Teste·: 
M. B. WATTS, C. C. 
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